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Abstract:

The past and current reluctance of firms and imldigls to use private
enforcement suggests that there are limited incesitior self-help. The key
contribution of private enforcement to overall detace derives from cases
which would not otherwise be brought, not simplycdugse of resource
constraints, but also because relevant informationld not otherwise have
come to light. In terms of revealing such privatermation, cases initiated
and pursued by private litigants add much morénéoequation than do cases
merely following-on from decisions made by competitauthorities. In this
paper we use a simple model to highlight what festuof the private
enforcement system promote and hamper the useesé thwo different types
of private enforcement. A key finding is that tih@atencourage new cases, it is
essential that private enforcement is quicker tthentime it takes to get a
decision in a follow-on case.
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1 I ntroduction

The main purpose of competition law is to regulie way in which firms interact
with each other and with their customers. A puldigthority charged with enforcing
competition law must be able to obtain informatatout potential infringements in order for
the regulation to be effective. There is generghasetric information between firms and
regulators not merely in terms of the actions talgnhe firms, but also about fundamentals
such as costs and demand conditions, making itdliffto infer behaviour from observations.
Even with generous funding this informational asyeimy may not be removed. As an
example, sector regulators, who have specialiststig knowledge beyond what is generally
the case for competition authorities, still facgnasietric information problems to such an
extent that mechanisms have been developed to ©ybasneed for this informatidriThe
bite of the asymmetric information is more in tmétial detection than in any subsequent

investigation since public authorities can and Hasen given expansive discovery powers.

It can be said that the information asymmetriesvbeh two firms who operate in the
same or related markets are smaller than thosehvehist between a competition authority
and the firms. Thus rivals, direct buyers or diregppliers are more likely to become aware
of a potential infringement of competition law thdme relevant competition authority.
Effective enforcement and hence deterrence coeld i improved if a mechanism could be
found which would incentivise these actors to révkeair information. In some cases there
may be a cost associated with revealing this in&tion, particularly where the informant
will have future dealings with the subject of tidormation. For example, a supplier may be
reluctant to inform on a powerful buyer who has sdaliits dominant position for fear of
future reprisals. Arguably private enforcementnsrgormation revelation mechanism as the
prospect of damages provides a financial incentoreplaintiffs to bring into the open
information about violations which competition aotiies were not aware of, nor possibly

able to detect.

This paper focuses on the information revelatioopprty of private enforcemeft.

Arguably when it comes to enforcement, informatiewvelation is the key strength of private

! For example the benefit of the now commonly us@d-R regulation is that the regulator need not kribe
marginal costs of the regulatees.

2 Another broad aim of private enforcement is conspéipn. Traditionally courts have been reluctanaward
compensation in cases of pure economic loss.



enforcement.Public enforcement has an obvious advantage wheanes to punishment
because the state has access to more sever fainageenforcement does have the capacity
to add resources to the overall enforcement of aditngn law, but only where the informant
plaintiff pursues the case without the help of thmpetition authority. Thus cases which are
initiated by private plaintiffs without the intemion of the competition authority appear to
merit particular attention when it comes to designa private enforcement regime for
competition law. In the remainder of the paper wi first discuss the merits of such cases,
making a comparison with cases which follow-on froompetition authority decisions. In
section three we construct a simple model to aistwhat features of the law support such
cases. In section four we speculate on what typesses are most likely to arise directly

from a private plaintiff and section five concludes

2 De novo vs. follow-on cases

Not all types of private cases are likely to leadttie same degree of revelation of
crucial and valuable information. Following Kaupserd Snyder (1985), we divide private
litigation cases into two categories, in the foliog referred to asle novo andfollow-on.”
With a de novo case, a plaintiff initiates a private action basedan alleged breach of
competition law. The plaintiff must provide the eesary evidence to secure an infringement
decision and faces the risk of having to pay aitléa own costs, and possibly the costs of the
defendant, should it lose. The evidence providedirisctly tested in court and the plaintiff
has a strong incentive to reveal all informatiorhdis which may lead to an infringement
decision. In dollow-on case, the would-be plaintiff waits for the deamsaf the competition
authority and only initiates a case where the mgfeiment has been establisfied.

% The structure of US antitrust law offers supportthe importance of information revelation. A cdndtion of
treble damages and no passing on defence creates shcentives for direct purchasers, who haveebet
information than indirect purchasers about violagioto pursue cases.

* One might be concerned that the way in which tregitional resources are raised may have unexpecte
distributional consequences on those who ultimgiebyide them.

® We abstract from a discussion of where competitiom is being used as a shield as in, for exanaelP
infringement case where the defendant offers andefdbased on Article 82. Of course in such cases th
defendant has no choice over proceedings.

®In the US,follow-on cases typically start well before the competitinrhority has reached its decision. The
reason for this can be found in the incentive pitediby class actions. Being the first law firm tinb a suit
puts the firm is a strong position to be in chaoféhe class action. Thus there may be a race leetleav firms

to initiate the case as soon as possible. In adfitegt where class actions are not generally availave would
expect the competition authority to have scrutitifee case and reached a decision before any jadtietiow-

on case by the plaintiff is initiated against theadefant.



While it is obvious thatle novo cases lead to information revelation, the samebean
true forfollow-on cases. The opportunity to follow-on after a contjmet authority decision
could give a would-be plaintiff with private infoahon an incentive to alert the competition
authority to a violation. However, there are tw@uortant observations to make. First, while
all de novo cases lead to information revelation, this is tjeaot the case with afbllow-on
cases since some of these are pursued by plaintifés did not know about the violation
before the competition authority initiated the caSecondly, where information is revealed
by someone who is a potential future plaintiff,igt provided by someone with a vested
interest. Given this, there is a need on the fatiecompetition authority to exercise closer
scrutiny of the veracity of the information. Morewy since the informant does not have to
bear the costs of starting the case, they hale ilittentive to filter the information and hence
they may over-inform. This may make it more co$blythe competition authorities to assess
the value of the informatiohAllowing for the fact that competition authoritiesay make
mistakes in their decisions, the plaintiff may ewgnto manipulate the inference to attempt
to get an incorrect decision that a violation hazuored. Thus not only may more
information be revealed througtte novo cases, but this information may be of higher
“quality”.

De novo cases have a further merit insofar as they reptesme augmentation of
resources for the enforcement of competition lawictwhproviding there are appropriate
safeguards in place, may be expected to lead taglaeh level of deterrence against
anticompetitive behaviour. A follow-on case, on théher hand, involves free-ridifign
public resources which has rather colourfully beeferred to as a case where “plaintiffs’
counsel can be cast as jackals to the governm@nt'sarriving on the scene after some
enforcement or administrative agency has madeittie’k

While there may be collective reasons for favoudegovo cases, it is important to

consider whether there are benefits to the pléiotier and above the potential damages

"While the focus in this paper is on getting infation about a potential infringement revealed, peative
plaintiffs may also have less of an incentive teesd all its information to the competition authgrthan it
would if it was pursuing its own case. Thus thevald be an additional resource saving frodeaovo case.

8 This free riding refers to the individual not biearall the costs of the action it is taking forvate gain.
Where private enforcement leads to deterrence @fi elarification of the law, we can identify anatlierm of
free-riding, that of the individual plaintiff by siety.

° In re Gulf Oil/Cities Service Tender Offer Litigan, 142 F.R.D. 588 (S.D.N.Y.1992), though useéhtiicate
the absence of free-riding in that case.



award. The potential benefits to the plaintiff ofdla novo case over dollow-on case are
twofold. First, the case may be resolved fastepidally it can be more tightly defined than a
case brought by a competition authofftyurthermore, the relevant information the plafntif
already has in its possession may possibly withitiadal information obtained through
discovery, be sufficient to construct the evideneeessary to pursue a realistic infringement
case through the court. Speed may well be of theneg to an aggrieved firm, for example, if
the competition law issue involves predatory pigcia timely resolution may ensure that the
plaintiff does not exit the markét.Secondly, the defendant in a private case mayiliegv

to settle and while settlement inda novo case can be relatively immediate, settlement in a
follow-on case must await the outcome of the competitiorhaily decision and any
potential subsequent appeals. While competitiohaiites often have the power to agree a
settlement in the form of undertakings or committegreven cartel cases where those
accused have admitted an infringement in retureimiency, the duration of these cases does
not appear to be shortened dramaticHliiowever there are also evident advantages to
follow-on cases, most obviously when it comes to the cofteotase. How great the savings
are depends on the jurisdictions and in particolarwhether or not the decision of the
competition authority can be used as conclusivdexnge of a violation, leaving the plaintiff
with the less onerous task of establishing caysalitd the level of damages. Moreover,
because of its expertise in competition analy$ie, dompetition authority is typically less
likely to make errors in its decisidfijeading to greater predictability for a would-Haiptiff

of the eventual outcome offallow-on case, making this the less risky option.

%We think this a reasonable assumption in mostscaaeen that a de novo case will typically involtre
resolution of a bilateral dispute between two firmbkereas a case before the competition authordty imvolve
wider parties. More generally, a competition aditlyois likely to look at a broader range of issuwesmarkets
than would a private litigant.

1t should be noted, however, that under Regulali#003 both the Commission and national compaetitio
authorities have power to impose interim remeddetidles 8 and 5 respectively).

1235ee e.g. Bremmer (2005), who looked at the efééa lenience program on the length of a competitio
authority investigation. He concludes (p.34): "imf@tion revelation may be accompanied by a reduatio
investigation and prosecution cost which we proyyhe duration of the investigation. Surprisinglyere is no
statistically significant relationship between istigation duration and cooperation, although therage
duration of an investigation decreased after adgpthe leniency program. Perhaps, this is attritdatéo the
fact that while investigation is facilitated by imgkd self-reporting, prosecution becomes more esiparmas the
assessment of penalties gets more time-consuming."

3 Thus Stephenson (2005, p. 116) “without the ingotent of an expert government agency in the confrse
litigation, the risk of erroneous decisions in i actions may increase, as courts must decitieuttifissues
without the benefit of an administrative recordtloe agency’s expert opinion.” There are some cased) as
restrictive practices cases, which are close endagtontract cases that the court will feel con#bht to
proceed without specialist knowledge and withoatéasing the risk of errors . In other cases, aggusare so
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3 Thelncentivesto initiate a de novo case

Given the relative benefits to societyds novo overfollow-on cases, it is important
to understand how to optimise an enforcement syétemprising of both public and private
elements) so that plaintiffs with access to sudfitiinformation to secure an infringement
finding do so without relying upon public resourc&bhe aim of this section is to provide a
simple model to highlight the incentives of a ptdfrto bring respectively ale novo and a
follow-on case. The results from the model will assist usansidering issues of mechanism

design having regard in particular to the nexusvben public and private enforcement routes.

The scenario we are considering is one in whiclotrgial plaintiff has obtained
some information which points to a violation of qoetition law by which it has been
harmed* To highlight the importance of private litigatiom reveal private information held
by the plaintiff, we assume that if the potentildiptiff does not act upon this information,
nothing will happert? If the potential plaintiff decides to use the imf@tion, it can do so in
two different ways. It can use it as the startimgnpfor ade novo case, where the plaintiff
would provide the necessary resources to investijad case. Alternatively, the potential
plaintiff could pass (some of) the information teetcompetition authority in the hope that
they would take up the case and provide the ressuar a full investigation. Depending on
the outcome of this investigation, the plaintiffutd then initiate afollow-on case. In
choosing between these alternative courses ofrgotie will assume that the plaintiff will

select the one which vyields the greatest possitpe@ed monetary benefitd.

We will use the following notation. Lelbe the per-period discount fact@< o<1,

where values close to 1 indicate a high level diepae. Thus one pound t periods from now

complex and subject specific that a more speciatistt such as the UK Competition Appeal Triburgiears a
better choice and where one would exgeldbw-on cases to lead to strictly fewer errors.

14 We explicitly excluddollow-on cases where future plaintiffs only learn aboutittiéngement during or after
the competition authority’s case. Such future pifi;n do not add to the number of competition law
infringements uncovered.

15 The assumption that plaintiffs have better infaiorais common to a number of theoretical studigshsas
Baker (1988) and McAfee et al (2006). Our assunmptioes rule out cases where several potentialtjffain
have relevant information. The added complicatibrsweh a scenario is that each may wait for thesroth

initiate the case.

18 This amounts to assuming that the plaintiff ik nieutral. A risk averse plaintiff, faced with tvpmssible
lotteries, such as a court case or a settlemeci, leaving the same expected returns, would preéephe with
less variability. Since thde novo case is more risky because the probability ohiggind hence having to pay
the defendants costs are higher thdollaw on case, this assumption biases any decision betthegmo cases
in favour of thede novo cases. The consequence of this is discussed ifumtbige conclusion.



is worth &' today’’ For simplicity we assumed the discount factor ¢othe same for both
plaintiff and defendant. Let subscript N denotdeanovo case while subscript F denotes a
follow-on case. Let;tbe the time the case takes until there is a fieaision for the plaintift.
For the follow-on case, this includes both the tiadeen by the initial case of the competition
18 t(F:A

authority; , and the time taken by the subsequent private, ¢&3. With this notation,

the total length of the follow-on casetis=t:* +t[°. Let p, be the probability assessed at
the time of initiating thede novo case of the court finding in favour of the pldiintin the
follow-on case, we assume that a finding of animgiment by the competition authority is
conclusive evidence of a violation in the privatdldw-on case, while a non-infringement
decision bars a follow-on case. Lgt be the plaintiff’'s assessment of the probabilitgtithe
competition authority finds a violation. Then thelpability of the plaintiff carrying the day
in a follow-on case, assessed at the date where the plaintdf thasinformation on to the

competition authority is alsp.*°

If a case goes to court, two outcomes are possibie case is decided in favour of the
plaintiff, in which case it receives damages, wilile defendant pays damages and costs. The
case is decided in favour of the defendant, in Wwigigse the plaintiff pays the share of costs
determined by the cost allocation rules, while tledendant meets whatever costs are left

unpaid by the plaintiff. Let Dbe the damages awarded to the plaintiff by thetcand let

C” andCP (i = N, F) be the costs of the plaintiff and defant of a private case and let total

Y The discount factor may be close to 1 becauseeistieates are very low and hence money keep vhgie.
However, we can also interpret the discount faa®n way to capture whether or not the award i yufe-
trial interest. If not, the discount factor woulll @se being equal be smaller as getting the awatat is less
valuable in present value terms.

18 |n this paper we will assume that this is the tittakes the competition authority to reach a sieci. A more
realistic interpretation would be the time at whitle plaintiff would be able to acquire informatiblom the
authority which the private court would take asdevice of a violation. The length of time would arfpdepend

on discovery rules but also about the view takeapeals. Within the EU/UK, the establishment gfadation
cannot be used in a private case until all averofeappeal have been exhausted. Thus the period coul
potentially be very long.

¥ Unlike Kauper and Snyder (1985), we assume thtit plaintiff and defendant have the same assessafient
the likelihood of plaintiff success. Differencesdasessments can lead the two parties to go té i@her than

to settle, which wastes resources and hence leamitge outcomes for both parties. Kauper and Sngdew
that difference can lead the plaintiff to prefefodow-on case. For simplicity we assume that an infringemen
finding by the competition authority will result ian award to the plaintiff should the case comedart
(ignoring other obstacles which might include céiesa quantification, antitrust injury, standing canhe
availability of a passing-on defence). This is apiate given that the principles governing sushiés have not
been given much consideration by the national amhi@unity courts.



costs beC, = (Cl" +CiD).20 Finally, assume that a winning plaintiff never pats own costs,
while a losing plaintiff will pay a fraction of the defendant’s costs so that the total casts t
the plaintiff loses ade novo case is given byCh +A[CY =C, -(1-A)C . This
formulation gives us the flexibility to compare eslfrom different jurisdiction$.

The expected gross gain to the plaintiff who wibhgirae t is thenp, (D, while the
corresponding expected loss to the defendapt l]:ﬁ)i + Ci) as he pays the full costs of the
case. The expected gross loss to the plaintiff foBes is(1-p,){C,, - (L-A)[TY ), while

the corresponding loss to the defendarftisp, )[{L—A)CY,.

The expected outcome of the court case providesb#o&drop for negotiations to
reach an out-of-court settlement. The model assuaway asymmetries in beliefs about the
probability of the plaintiff winning as well as amynetries in information about the
fundamental parameters of the case. This remowvestyihical obstacles to plaintiff and
defendant reaching a settlement in order to saya leosts. In what follows, we assume that

a settlement is reached.

3.1 The expected outcome of a de novo case

The expected present discounted monetary valugetplaintiff of ade novo case can

be written as:
SE =" [ﬂpN DDN _(l_ pN)I:(CN _(1_)‘)mﬁ ))

The first term in the bracket is the expected ggass and the second is the expected costs of
the case. As this arises at dateitthas to be discounted back to the date whepldiatiff is

making its decision about how it wishes to usentsrmation. Given this expected net gain,

the plaintiff in ade novo case would never settle for less tigip.

% This does not include indirect costs such asithe management is tied up in the case providingrinétion
or evidence or loss of reputation.

2L This fits both the UK and the US. In the UK, gexligrthe loser pays all costs including the deferisla = 1.
This is the norm for most, but not all, EU membites. In the US the parties typically pay theimososts
irrespective of the outcome of the case. Howewaregtionally for private antitrust cases, the gi#finloes not
pay her own costs if successful, only if unsucagdstence\ = 0. While there is some possibility of using a no
win-no-fee agreement with the legal team, note thiat payment method is not well suited to the Emgtost
allocation system of loser pays. The way this famroonly been addressed in the UK is for the plitditake
out insurance, however in cases which can runnmttions of pounds, this does not seem an attracbiption
for many.



The expected present discounted monetary valubeofdtal cost of the case to the

defendant is derived in a similar manner and igwiby:
SB =" [ﬁpN [(DN + CN)_ (1_ DN)[@‘)\)[CZ)

Note that the defendant will not settle for morartls; . Assume that settlement can be
achieved before any of the costs are incurred. Themifference between the minimum for
the plaintiff and the maximum for the defendantegiws the range for potential settlement,
Sh —Sy =8 [T, . As should be the case, the gain from settlinthés present discounted

value of the total costs saved. There is a numbeifferent ways in which this could be split,
depending on the bargaining power of the two pauilethe case. We will assume that the

gains from settling is split evenly, but nothingteon this. Thus the expected gain to the

plaintiff from ade novo case is
S, =S, +1 @™ [T, =& Op, D, +3T, -(1-p,)dC, --A)T?)) 1)

Note thatS, can be negative evenl[X, is positive and hence a plaintiff might not

bring a meritorious case asda novo case. Secondly, the value of the case dependseon t
cost allocation rule. Intuitively, the more a pl#inmight have to bear of the costs, the less
generous a settlement it will obtain. Thus as omghtrexpect, the asymmetric fee shifting

rule in the US provides more of an incentive tosperade novo case.

3.2 The expected outcome of a follow-on case

We will for simplicity assume that the plaintiff ver starts a follow-on case unless
the competition authority established a violatiow d&aence will never lose a case. Moreover
we would expect the costs of the plaintiff to bed®est relative to the costs oflanovo case.
Given this, the expected present discounted monet@ue to the plaintiff of dollow-on
case evaluated at the date at which the competdigtmority case has been decided,
conditional on a finding of a violation, can be tten as:

SP=8% D,
The corresponding expected costs to the defendant i

S: = 5% D, +C¢)



As in thede novo case, the gains from settling are the presenbdiged value of the costs

saved, but in this case discounted back to thenbewj of thefollow-on case 8" [C.. As
above, assume that the plaintiff and defendant #gb gain from settlement equally. The
expected gain to a plaintiff at the point. The etpd value of dollow-on case at the date at
which the competition authority case has been @ecit thenSk +%[6t§0 [C. if the

authority finds a violation and 0 otherwise. Givilne probability with which the authority
finds a violation, the present discounted valughaffollow-on case at the point when the
plaintiff considers using the information is thdaxemn by:

Se =5"% (pe EﬁSE"'%[EEO B[:F):6tF [pe [ﬂDF"'%[CF) 2)

Note that the plaintiff has a strong incentivedtk tup the cost of #ollow-on case in order to
get a bigger offer of a settlement. This adversecefon the incentives to keep the costs of
legal cases low is stronger than that found by Wag¢2003) for the one-way fee shifting

systent? Secondly,S; is always positive and even if the case has ldgtlendeed no merit,

the plaintiff has an incentive to inform the conipen authority”® If there is no downside to
passing information about a potential violation t;m the competition authority, such

information should be treated with scepticism.

3.3 Comparison and analysis

Comparing the two expected gaingjeanovo case will be preferred by the plaintiff if

Sy > S We can write this as
8" p, , +4€, ~(L-p,)dC, ~A-A)T} ))> 8" D, +4T) (3
which we can rewrite as:
5Py (Dy ~3Cy )= 8"Pe(Dr —3C¢) > 38" (L-py )€, ~ 8™ (L-AJL-py)CR (@)

Where the inequality in (4) holds, the expectedigalf ade novo case to a plaintiff is

higher than the expected value dbHow-on case and hence the plaintiff faced with relevant

22\Wagener show how the US system of one-sided fénghin antitrust cases, whereby if the plaintifins
the loser pay all costs but if the defendant waash pay own costs, create incentives for frivolsuwiss aimed
solely at rent extraction. In particular he shotattthe plaintiff has a disproportionate incentiveéncrease its
trial costs, making the defendant willing to offaore to settle the case before these costs aneeatcr

% A more realistic model would include costs to fHaintiff both from what the competition authorityight
find that could harm the plaintiff and more impaitlg subsequent costs to the plaintiff from howestfirms
might deal with it in the future.



information will prefer to initiate ae novo case rather than pass information on to the

competition authority?

We can establish our first result by comparingitteguality in (4) whem\ = 1, where
loser pays all as is common within the EU, with itequality in (4) wherd = 0, where there
is asymmetric cost shifting as in the US. The Hgémd-side is clearly bigger whan= 1 so
that the inequality is harder to satisfy in a legay jurisdiction, such as EU member states.
The implication is that for cost allocation ruldsree, all else equale novo cases are more
likely in the US than the EU.

As we are trying to get a feel for whdanovo cases are more likely, we will focus on

the EU case of = 1 in the remainder, so that (4) becomes:
3" Pn (DN _%CN)_ 6tFpF(DF _%CF) > %SN (1_ pN)l:CN (5)

We would expect that the probability of finding lation is no lower in théollow-
on case than thele novo case,p. = p, , mainly because once the potential violation has
come to light, the probability of satisfying thequéred standard of proof for finding a
violation is higher when the expertise and the ueses of the competition authority are
brought to bear on the probleétlf one believes that the facts arising from theisien by
the competition authority never undermines the sssent of harm made by the civil court,
then is must be true th&t, = D, and hence damages are never lowefoilow-on cases.
Finally, we would expect that the costs ideanovo case to be much higher than ifoHow-
on case,C, > C.. First, the cost of establishing culpability haseady been borne by the
competition authority. Secondly, at least somehef information from the authority’s case

can be used in the assessment of causality andggaffid@hus the costs of the plaintiff is

likely to be lower. Similarly, the costs of the deflant will likely be lower in dollow-on

% Note that we have assumed that the plaintiffsk-rieutral. If the plaintiff is risk averse, theldrece swings in
favour offollow-on cases because these are assumed risk-free.

% The one thing which goes against this assumptidhat the standard of proof dfe novo cases is likely the
civil “on the balance of probabilities”. Althoughis still unclear exactly what standard of prdwd tompetition
authorities in the UK will be held to, it appearsrfi JJB Sports plc v OFT [2004] CAT 17, [2005] CompAR 29
(para 204: “strong and compelling” evidence) tohiigher than the civil standard. Note thatoHow-on case
would be locked into this higher standard of prooless afollow-on action could be pursued where the
competition authority did not find a violation. Bhinas the potential to create an inconsistencyhiat \was to be
proven. The exact effect is at present unclearstite subject for further research.

% See also the discussion in Rodger and MacCulla&i®g, p. 588) on the value of public information fo
private litigants.
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case’’ The implication of this is thap, (D, ~1C, ) > p.(D; ~1C.) and that the difference

is the smaller, the more alike are the two casderims of their probability of success, their
level of damages and their costs. Note that thet-hgnd-side of (5) is always positive and

hence for (5) to be positive, it is a necessaryditam that the left-hand-side is also positive.
The only way in which this can be true isdif > &', which in turn, ad<d< limply that

ty <t.,i.e thedenovo case must reach an outcome quicker.

Finally, if t, <t., the closer ip, (D, -4C,) to p-(D -1C.), the bigger is the
number of the left-hand-side of (5), and as théntrltand-side is independent &f, ,
decreasing i, and increasing i€, , the closer are the probability of success amd th

damages and the costs in the two cases, the nketg is (5) to hold and hence the more

likely is thede novo case to be preferred by the plaintiff.

Summing up, the model demonstrates that the kegettng morede novo cases is
that these cases must reach a conclusion muchegizé&nfollow-on cases. The intuition is
fairly obvious once one realises tliaiiow-on cases have more going for them in terms of all
the other relevant parameters, that is damagesastd and in particular the probability of
success. The only way thatlanovo case could be more attractive is if it is resolfester. If
de novo cases are resolved faster, then they are morky hideere there is little difference
between the two types of cases since in that ¢eseherent advantage of tf@low-on is
the smallest. Thus apart from the quicker resotytal other aspects of the two types of

cases should be as similar as possible.

4  Policy

With the insights derived from this stylised modelhand, what can we say about
how to encourage de novo cases? We will focus tbeusision on the areas of collusion,
predation and restrictive practices such as foseckn

For collusion, direct buyers - the plaintiffs witklevant information and incentives to
oppose the practice - are, outside the list of givatrs, best placed to have information that

an infringement may have taken place. However, athgring the necessary subsequent

27 Of course, the would-be defendant will incur cdstslefending an infringement decision by a contjueti
authority. These are, however, costs which therdizist will incur irrespective of whether or notaldw-on
case ensues and, because they are not recovaablegt relevant to it when it is considers how mta offer
in settlement.
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information to ensure that a court would find alaimn, these firms have a lesser prospect of
doing so than the competition authority: even wsthjurisdictions like the UK with the most
generous discovery rules, the competition authasitglways in a superior position from an
information gathering point of view. Moreover, piaffs do not have access to a powerful
leniency policy instrumerf€ With this informational disadvantage, a privataipiiff in a de
novo case would not just face considerable cost inbéstang an infringement but also the
probability of such a finding would be lower. Higtally, cases involving allegation of
collusion have been protracted whether pursuedigiy of publicly?® Where defendants can
use the passing-on defence against direct purd)aber level of damages awarded may be
much reduced. At the same time, indirect purchasangnot have relevant information about
the infringement. Thus we would expect considerasigmmetry between the two types of
cases when it comes to damages, costs and prapaifilsuccess, making @ novo case
much less likely. Without a large carrot such adtiple damages and no passing-on defences,
it is hard to see how such offences would attdeatovo cases. With such carrots, we might
get such case.Recent empirical work in the US suggest that the@ number ofle novo

cases involving allegation of anti-competitive agnents, see Lande and Davis (2006).

For predation, the plaintiff is likely a rival andhere used non-strategically, time will
be of the essence since if the predation is naidirbto an end the plaintiff may well go out
of business. Such cases are good candidatedefoovo cases. However, the plaintiff will
need to be in possession of information concermivggcost structure of its competitor in
order to satisfy the cost floor rules for predatitins arguable that, even without precise cost
information, a competitor will be in a better pamit than a competition authority to adduce
evidence of predatory pricing given its locationthe market in question. Where prices
exceed the lower floor (normally average varialdsts) but not the upper floor (average total
costs) the plaintiff may also need to show thatdtveas an exclusionary intent on the part of
the defendant which is arguably as difficult asagiihg evidence in a cartel case. While we

might get such cases it is necessary to have atieqageguards in place to deter strategic

% They could in theory offer one of the cartel membéo settle for a minimal amount in return for
incriminating evidence about the other cartel mensib€he legality of such an approach is far froeacl For a
discussion of joint and successive actions, se&iDe al. (2003, p. 850-865).

# The average time for a cartel decision in the Eldfier the introduction of the 1996 leniency pesgme 42
months, and this is before taking appeals into ide@nation.

30 As multiple damages and no passing-on also engesrstrategic misuse of private enforcement, thleoald
be a careful assessment of the net effect beforentmoduction.

12



litigation. As many have pointed out, see in paific Crane (2005), firms have an incentive
to misuse private litigation as an opportunity tee signal. Thus in this case, the revelation

of information facilitated by litigation also comesth certain dangers.

For restricted practices, the plaintiff is prevehtyy an agreement with the defendant
from doing what it wants to, for example, by anlaegive purchasing obligation. Such cases
may well be costly to pursue because the issuashether the practice is illegal and how
much the plaintiff has been harmed are complex. ddmpetition authority has no obvious
advantage in informational terms and while it magvén more expertise in competition
matters, many of these cases are closely relatembritract cases where courts have an
advantage in terms of experience. Hence, the absindage of following-on may be less
pronounced. The deciding factor here is likely éowhether it is quicker to pursuelanovo
case and possibly even whether it would be eveckquito pursue the matter as a contract
case®’ However, if these cases are such that we canstingliish between private suits
aimed at opportunistic contract modification andst aimed at alleviating damaging
restraints of trade, private enforcement may stil up doing more harm than good. Again, it
is necessary to have in place safeguards to desegic litigation.

5 Conclusions

In this paper we have looked at the conditions s&agy to encourage plaintiffs with
the relevant private information about violatioricompetition law to opt fode novo rather
thanfollow-on cases. Where plaintiffs have in their possessiemnecessary information, or
where this information can be readily obtained tigto efficient discovery rules, daovo
cases add more to overall enforcement tharfiodow-on cases and do so in two different
dimensions. Firstly they lead to revelation of marel better information and secondly they
lead to more cases being pursued, thus providiggraiine addition to the enforcement
resources of the competition authority. WHibddow-on cases can lead to some information

revelation, they never lead to additional casesdpursued

To encourage this beneficial form of private enémnent which increases the overall
level of enforcement we need to ensure firstly tatisions are reached as quickly as

possible and certainly far quicker than is the chsefollow-on actions. Secondly, it is

31 Salop and White (1986, p. 1048-49) investigats for the US Georgetown Study sample and find that
contract like cases are not resolved quicker. Bu¢ ltriple damages skews the analysis, since fffaimay be
willing to wait for the triple damages rather thgetting an even quicker resolution to its predicaime
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important that damages, costs and the likelihoodinhing are as similar as possible in the
two types of cases. In terms of policy this mayofavasymmetric cost allocation and the use
of specialist courts. It then matters how proceduae designed. In the UK, private litigants
can either pursue the case in the High Court (Glrgrdivision) or the Competition Appeals
Tribunal (CAT). The latter is a specialist couridamence would be an ideal forum fde
novo cases. However, in general claims may only be dirbbefore the CAT when the
relevant competition authority (namely the OFT @ctsral regulator or the European
Commission) has made a decision establishing thatod the relevant prohibitions has been
infringed, and any appeal from such decision has fimally determined. Thus the CAT can

only be used iriollow-on cases, whilele novo cases must be brought through the High Court.

The results in the paper also have implicationgHersort of cases which are likely to
be pursued, with the most likely being those wrtaeefuture of the plaintiff is threatened,
such as predation cases or vertical restraintsscésesuch instances the possible benefits of
bringing a case (by either route) goes beyond werdof damages; it extends to gains from
securing that the anticompetitive practice ceaBesthe purposes of the model advanced in
this paper, we can capture this through an incr@aske impatience of the plaintiff. This
could either be through a lowering of the per pribiscount factor, or even through the
discount factor being zero after a point in timerefluction in the discount factor ensures that
the value of a quick resolution is increased. Iy aase, more speedy resolution of cases,
including appropriate incentives to settle, brimgth it wider benefits to society.

Given the need to encourage efficient forms ofédition, incentives to settle should be
maintained. Such incentives should, however, natcounter to the bringing of de novo
cases in favour of follow-on cases. Kauper and 8nyd985) were concerned with the
incentives for firms to settle their case and withat makes settlement more likely. In their
model, cases do not settle when the two partidsrdibo much in their assessment of the

probability that the plaintiff will succeef.Because it is possible that both parties tdea

32 With complete information all cases should sefflee law and economics literature on tort iderttifp broad
classes of models in which settlement may not hap@se class, to which the Kauper and Snyder (1985)
model belongs, assume differences in assessmeuhtis aften referred to as the “differing perceptiomodel
since both parties are reluctant to settle as #eeestimate the quality of their own case. The othess, often
referred to as the “asymmetric information” modedsume asymmetry of beliefs so that the plairdifibétter
informed about the strength of its case. To satltlpossible cases, the defendant has to makelahgiff with

the best possible case accept the offer. This nbah$n most cases the defendant is paying tochraud it is
better to lower the offer and accept that themdbance of a rejection and a subsequent courtEasa survey

of these models, see Miceli (1997, ch. 8). Forraesuof the economic approach to litigation, se@t€pand
Rubinfeldt (1989)
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novo case are too optimistic about their own chancguotess, they may fail to settle and this
lowers the expected returns to the plaintiff ofiating such a case. The outcome ifoléow-

on case is much more of a foregone conclustand settlement should happen for sure in
those cases. Their conclusion is that becauseeomtlich reduced risk of the case going to
court rather than being settled, plaintiffs mayfpréo wait and initiate dollow-on case®*
This result is important because it provides yeitl@r reason for a bias towarfidl ow-on
cases. Given this systemic bias in favour of folomwcases, there may be good reasons to
strengthen the incentives of a plaintiff to purgleaovo cases instead. One way would be to
recover some of the costs of the competition aithar a follow-on case. This would be
justified given the free-rider problem that we haeéerred to throughout this paper. On the
other hand, this rule would have little or no effécthe cost rule would result in this cost
being recovered from the defendant rather thamplduatiff.

The model in section three made a number of sigiptifassumptions which deserve
some mention. Unlike Kauper and Snyder (1985) vgairag that the two parties agreed on
the probability of the plaintiff winning the coucase. Relaxing this assumption would as
argued above make tli@low-on case more attractive to the plaintiff since it Websettle for
sure and hence, at least on average, save legal &ezondly, we assumed that the plaintiff
was risk-neutral. As such it only cared about therage outcome, not about how risky each
individual case is. As plaintiffs in competitionses typically are much smaller firms than the
defendant (Salop and White (1988)), one might thinleasonable to assume that they are
averse to risk® If the plaintiff is risk averse, again tii@low-on case is much more attractive

as it is (much more of) a sure thing.

The availability of treble damages in the US giwdong incentives for firms to
pursue private actions. Analysing the empirical lgsia of data the Georgetown study,
Kauper and Snyder (1985) find that for the 19733L@@riod,follow-on cases in the US
represented less than 20% of private cases. Thidtres misleading, however, for two

reasons. First, follow-on cases involved signifitarlarger amounts of money, partly

% The problem of establishing causation as welhassize of damages should not be underestimatedhdne
is much greater scope to disagree on whether & aooompetition authority would find a violation.

% We will count credible threats of pursuing a casean initiation. Note that unlike the US, casegshamUK
and EU which are settled leave very little evideattheir existence.

% That is, faced with two possible lotteries, sushaacourt case or a settlement, each having the sapected
returns, they would prefer the one with less valitgb
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because of an over representation of price-fixiages. Secondly, many of the cases in the
Georgetown Study appeared to be contract casesrr#itlan antitrust cases, the triple
damages rule itself distorting the incentives tospa the antitrust rather than the contract
route3® Of course, such cases can only be pursued de fAdwwse problems aside, the
adoption of a treble-damages rule (or other sueficdgin de novo cases only could be used
to give incentives to plaintiffs to pursue de nowstead of follow-on actions. This is

appropriate given that the asymmetries which existazeen the two alternative routes.

We noted at the beginning the need to view thereafoent regimes — public and
private - as part of a unified system. In that eahtwe observed that increased private
enforcement may alter the behaviour of the compatiauthority, for example, by its
applying a higher level of scrutiny to the eviderafecomplainants. The prospect of an
increased use of private enforcement may alsoanfta the competition authority in the
manner in which it selects the cases it wishesat@ tforward. For example, where a
complainant reveals to the authority informatioffisient for the complainant itself to secure
an infringement finding (or where such informatiowould be readily available under

discovery rules) the authority may well wish todbear from intervening.

The overriding message of this paper is the coniyl@ft designing an appropriate
private litigation regime which on the one handrpotes those cases which increase welfare
in society but at the same time limits any adverffects from strategic behaviour. An
appropriate design will include checks and balanaed must recognise that marginal
changes to design may have either no or alternativery large effects. Just one missing
piece of the puzzle may mean that the private eefoent does not work at all. Finding that

last piece, however may lead to a significant jumpse.
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