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Abstract
In recent years the role of antimonopoly policyRnssia has significantly grown.
Enforcement power of antitrust agency increasedndtizally. At the same time adverse
trends in competition policy have emerged and gtteemed. The main reason was
paradoxically an evolved role of antitrust in thesBian government. The application of
antitrust rules is expected to immediately resaoltcontrol of price increases and/or in

support of a defined group of market participastg.(suppliers of food products).

In this context legal rules are changing in the gt leads to an increase of the
number of false positives (type | errors) in an8tr cases. False positives do not only
impose a burden on the accused but also inducer@atcsignals for market participants,
restraining potentially efficient business pradiic©ften they create a basis for abusing
norms of the law in behalf of interest groups. élds considers three examples of adverse
development of antitrust norms in Russia: regufatibtrading activity, norms on concerted
practice and excessive prices of collectively dantnmarket participants, norms on

discrimination as an abuse of dominant position.
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1. Introduction

The specifics of the Russian economy demand cotigretpolicy. The prevalence in the
economy of highly concentrated markets, high ebtyriers, low protection of property rights, poor
market entry incentives, persisting and even grgwadministrative restrictions to business create
conditions for companies to refuse from competitibhe anti-crisis policy of 2008-2009 oriented on
selective instead of systemic support measures @otection of predominantly large suppliers
contributed to the weakening of competition onRssian markets

At the same time, the consequences of weak congpetithigh prices, asymmetric price rigidity
downward and weak incentives for innovations— are beinggaized as economic policy problems
requiring solution. Antitrust prohibitions have draonally been used as the main competition policy
tool in Russia, despite the fact that the conterftthe problems of competition restriction call for
proactive rather than protective measures.

The role of antimonopoly policy as an economic @oliool has grown dramatically over the
recent years. This is manifested both in the grgwmiamber of cases and the increase in the amount of
penalties paid. The largest companies of Russiast important oil sector — the “Big Four” (Rosnetft,
Lukoil, Gazpromneft, and TNK-BP) — will pay moreath 15 billion rubles (approximately 375 million
Euros) as a result of cases initiated in 2008-2010.

At the same time, some adverse effects have emdrgdatle application of the Russian
legislation, both for business, manifested in gdanumber of type | errors (“false positives”), &od
antimonopoly policy as such. Two direct sourcesni$takes are substitution of active competition
policy with antitrust bans and excessive expeatatioegarding ultimate results of antitrust rules
application. These two sources of mistakes, tymoalonly of the Russian antimonopoly policy but of
many other areas of the Russian economic policy aghole, lead to degeneration of the norms
borrowed the European antimonopoly legislationnfoecement practice. The purpose of this article is
to illustrate the adverse development of antitrukts in Russia using three typical examples. Tits¢ f
example is the application of antitrust prohibiBoon certain conditions of contracts between the
suppliers of food products and retail chains. Theosd is the rules on tacit collusion. Third — the
interpretation of damage for counterparties agrassti violation. We will show that the application
distorted norms can not just fail to work towarkde achievement of the competition policy objectives
but directly prevent competition.

The article has the following structure. Sectiopr@sents a brief overview of surveys devoted to
the need for competition policy and problems ofiraohopoly law enforcement as a part of the
competition policy of transition economies, inclugliRussia. Section 3 describes the specifics in the
work of the Russian antimonopoly authority — theléral Antimonopoly Service — and a brief history
of application of the antimonopoly legislation. Bews 4-6 deal with various risks manifested prelgis
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against the background of more active applicatibargitrust rules for attaining antimonopoly policy
objectives. Section 4 analyzes the possible effettzans on relations between the suppliers of food
products and retail chains. Section 5 is devotedotons of concerted practices and excessive pfice o
collectively dominant suppliers as a form of tammtlusion. Section 6 reviews the problem of appyin
antitrust bans to practice which do not harm coitipat using the example of the ban on

discrimination. The main findings are summed upanclusion.

2. Need for antitrust enforcement in emerging market economies: an unresolved
question?

Paradoxically, contemporary studies of the problefmempetition and competition policy lack
consensus regarding the intensity with which amdttdegislation should be applied in economies in
transition.

On the one hand, development of competition andoebition protection institutions was among
the basic values of the Washington and Post-Waginn@onsensuses as programs of economic
transformations in countries building a market esog. Within this context, most Russian and
international experts have supported and contirmesupport the opinion that the role of the
antimonopoly legislation in Russia should be high.

The need for consistent competition policy is gartarly strong not only because of the specific
structure of Russian markets: high concentrdtidrigh entry costs, and weak threat of ehtryhe
organization of contracts and mentality of the meaarticipants constituted more serious obstaoles
competition. Because of the policy of centralizéanping and production placement, a considerable
part of producers were locked in contracts wherh boe buyer and the supplier were each other’'s
single option. Even in 2002, according to the m$uwf the sample survey of manufacturing entergpyise
approximately 25 percent of the General Directodicated that it was impossible for their entesps
to change the main supplier of input

Persistent traditions of a lack of competition héeen deterring competition on the Russian
markets for quite a long time now. Certainly, thesBan entrepreneurs have acknowledged the
inevitability of competition rather quickly. Judgrby the results of the surveys, their overwhelming
majority believe that competition makes an impatttioeir conduct and performariceAt the same
time, the ideas of inevitability and even valuecompetition have not yet taken root within the eyst
of the public authority. In cases where politiclatiscisions objectively restrict competition, tliees
not concern practically anyone except represemsidf the interest group.

However, wide use of antitrust bans in economieshsas Russia’s enjoys far from
unquestioning support. At first glance it may sesmnprising that apprehensions regarding possible

negative effects of antitrust legislation enforcemare expressed first and foremost by experts
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specializing precisely in antitrust. A survey ovdlpment and enforcement of the antitrust legat
in countries with transitional and developing eaoies has shown that the probability of type | ersor
high in those countries — recognizing as illega #ttions which in fact are not aimed at restrgctin
competitiof’. The weaker are the traditions of the judiciarstimtions, the higher is the probability of
type | error.

Spreading the norms of antitrust legislation amoogntries with different development levels
and legal systems sometimes is criticized as “deséred globalization™. On the one hand, most
countries introducing antimonopoly legislation lwywr it from two jurisdictions with the most
developed application traditions — the United Staiethe European Union. On the other hand, legal
enforcement is in fact unique for each country hadlly harmonized. Decentralized globalization is
accompanied by certain risks to business. Uncoatéthsolutions based on antimonopoly legislation
increase business costs. In a situation of undpedldraditions of antimonopoly cases the risks of
arbitrary solutions grow. Finally, in some cases tiational specifics open up the opportunity for
passing individual decisions based on protectiomsitives. On the whole, the risk of turning
antimonopoly legislation into a tool of regulatiar quasi-regulation is high in countries with
undeveloped traditions of its enforcement.

Many of the abovementioned risks were objectivebhér in Russia. The very content of the
Russian antimonopoly legislation during the firstis of its existence aroused concern of intemakio
experts specializing in antitrust. One of the magurces of risks mentioned was the fact that the
Russian antimonopoly law — actually, as well as thmadimonopoly laws adopted during the same
period by countries of Central and Eastern Eurogdees not draw a sufficient line between the I¢gali
regime for horizontal and vertical agreements aundlifies the infliction of damage on a competitor
and/or a counterparty as a form of abuse of donsigfarThe first particularity of legislation created
conditions for a stricter interpretation of prowiss of vertically restrictive contracts than isfact
necessary; second — for prosecuting actions that hathing to do with competition. It is characsééd
that both those risks in contemporary developmérth® antimonopoly legislation have materialized,

and we plan to illustrate it in the following sexts.

3. Antitrust legislation and antitrust authorities in Russia: brief recent history

The first law prescribing antitrust bans was addpteRussia as early as 1991. Control of its
enforcement was assigned to the antimonopoly aityheet up the year before, which since 2004 has
been called the Federal Antimonopoly Service (FAS).

The antimonopoly provisions were based on the cdngd enforcement experience of
European antimonopoly legislation. However, botke taw and the powers of the antimonopoly
authority were characterized with much wider scdpeaddition to provisions outlawing agreements

that restrict competition and unilateral restrinBoof competition by large companies (abusing
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practices), as well as ex-ante control of econaroitcentrations, the law contained articles on unfai
competition, restriction of competition by publiathorities, and later — on public procurement
procedures.

Since then, the FAS sphere of responsibility haly dreen extending. FAS is presently
responsible for control of compliance with the lam natural monopolies and for sector-specific
regulation in electricity sector and retail chaipemations. The antimonopoly authority monitors
compliance with the public procurement procedured with the law on advertising. The ex-ante
control, in addition to economic concentrations;ars investment in so-called strategic enterptiaad
provision of state aid.

In addition to a wide scope of responsibility, FAScharacterized with a large number of
employees. Along with the central office, FAS hasitorial agencies in the RF Subjects. The totsbF
staff exceeds 2,500 people, 25 percent of whicleamgloyed at the central office.

Before 2004, cases of violation of the antimonoplelyislation played a subordinate role in
FAS’s activity due to the extremely low amount @nplties that could be imposed. A violator of the
antimonopoly legislation could pay a fixed amouhtpenalty restricted to the maximum of 500,000
rubles (about 12,000 Euros). In the early 2000's)egie 20-30 million rubles worth of penalties were
collected annually on FAS charges. The biggest murobantirust cases involved control over mergers
(approximately 20,000 cases annually) and violatiohthe law on advertising (from 3,000 to 10,000
cases a year).

The new stage in development of the Russian antpalyg policy began with the creation of
FAS and appointment of Igor Artemiev as its hea@004. The activity of the antimonopoly authority
invigorated with the main emphasis being made §ipally on the violations of the antimonopoly
legislation, above all, the violations committeddompanies. Even before the revision of the stalsdar
of sanctions, the amount of imposed penaltiesetetibpping 80 million rubles in 2007. The threshol
of mergers subject to ex-ante control increasecthdti@ally, and FAS received an opportunity to focus
on analysis of a relatively small number of casgeund 1,200 in 2010, compared to 20,000-25,000 ten
years earlier).

The new Law “On Protection of Competition” was atkapin 2006, introducing new definitions
of illegal actions: collective (in contrast to indlual) dominance, concerted practices, excessice.p

The amendments to the Code of Administrative O#snadopted in 2007 introduced a system
of turnover penalties for violation of the antimgady legislation. The amount of penalties chargegd b
FAS has increased to 1.5 billion rubles alreadyt ny@ar — in 2008 (Fig. 1). The number of cases
initiated against suppliers based both on the edsnef coordination and on the elements of uniédter
restriction of competition was growing accordin¢fyg. 1).

The autumn of 2008 became truly a turning poirthahistory of Russia’s antimonopoly policy



when cases against the “big four” oil companieszfsamneft, Lukoil, Rosneft, and TNK-BP) were
initiated, applying the new concepts of the lawllgmtive dominance and definition of excessive @yic

and new standards of turnover penalties.
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Fig. 1. Cases of violation of the antimonopoly legislatinitiated by FAS RF: some quantitative charactisst
Source: FAS Reports “On the State of Competition in thesRusFederation” and information memos of FAS

In cases initiated in 2008, FAS issued decisionpettalize the “big four” to the amount of 5.4
billion rubles; in cases of the second wave iretiain 2009 — 20.7 billion rubles. The FAS decisiomse
appealed in various court instances, but afted#wsions of the Supreme Arbitration Court in cagses
TNK-BP (May 2010) and Gazpromneft (February 201Hecame apparent that the companies will be
found guilty on most of the charges. In the autwh®010, the government proposed, and the companies
accepted the terms of amicable settlement sligbthering the amount of penalties imposed on the
companies as a result of the first wave of cases.

The activeness of the antimonopoly authorities grasving in cases other than the major ones as
well (Fig. 1). The number of cases initiated agamodiusions and concerted practices increasedtiimas
over the past four years. The already large nurobeases against abuse of dominance kept growing.
Recently FAS initiates about ten times more cagasat market players than the European Competition
Commission and the US Department of Justice and$Eederal Trade Commission.

The danger consists in the fact that the incregseentialities of FAS are used not only for
purposes of preventing and punishing restrictiangdmpetition. The government has assigned the

antimonopoly authorities with the task of tackliegrrent problems of economic policy. This is



manifested also in the sector-specific nature afesaof violation of the antimonopoly legislation
initiated during the recent years. Approximately0 5fases were initiated during the past three years
against oil companies — both by the FAS centratefénd by its regional branches. The explanasgon i
simple: the price of oil products is one of theigadors of social policy in Russia. Although thécps
of gasoline and diesel fuel in the Russian Fedmradre lower than in the overwhelming majority of
European countries, the government views priceatasiis as an element of support of the population
and sectors using oil products (above all, agnra)t

The increase of domestic prices of food producthiénsummer of 2010 was another reason for
initiating cases of violation of the antimonopoégislation. Over 70 cases are currently under vevie
on the fact of increase of buckwheat prices alone.

FAS orientation on solution of current economiclippens combined with the need to achieve
immediate results — even if this result consistshim imposition of liability — led to the adoptiaf
provisions of the Russian antimonopoly legislatiamich not only fails to contribute to the attainrhen

of competition policy objectives, but may directsult in restriction of competition.

4. Goals and measures of competition policy in the Russian retail sector: an example
of a blind date

The Law “On the Fundamentals of State RegulationTding Activity in the Russian
Federation” adopted in December 2009 was a law @aistely discussed in Russia during 2008-20009.
The provisions of the Law are regarded as antimolyoggulations developed with account for sector-
specific characteristics.

During the elaboration and discussion of provisiohshe Law it was expected to address two
types of problems involving the abuse of market @oty large retail food chains — the use of market
power with respect to suppliers and buyers of fpamtiucts. The difference between the wholesale and
retail prices of food products was considered asntfain indicator of market power and its use. An
additional indicator consisted in the terms of cactis between food suppliers and retail chains know
in Russia as “discrimination”. Brackets are neagsbecause of very specific criteria to assesstioe
as discriminatory in Russia. When contractual tewese qualified as “discrimination,” two types of
differences were often confused (and continue todsdused): the variation in supply terms depending
on the characteristics of the contract and diffeesnin supply terms for equivalent contracts. Aiste
some of the practices qualified by the Law devalppas “discrimination” constitute price
discrimination which generally does not harm contjpet Other practices considered by the Law as
discriminatory reflect the genuinely existing pretl of asymmetry of bargaining power of food
product suppliers and retail chafhs

The problems highlighted by developers of the Lajectively exist and obviously need to be
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addressed by economic policy methods. Howeverirastirules (or something the developers of the
Law themselves believe to be antitrust rules) veetected as the method of addressing the outsndin
problems instead of structural policy methods, suppf trade formats alternative to retail food icisa
development of a voluntarily accepted standardootract conclusion and support — in spite of tlet fa
that alternative measures were actively proposéd lppbusiness and independent experts, specyficall
with reference to international experience in trisa.

The Law envisages two types of antimonopoly batensted for adjusting the market structure
and suppliers’ conduct. Art. 14 of the Law prohsbitirther extension of a retail food chain if itease
on the market within geographic borders of a myaicdistrict has reached 25%. Art. 9 and Art. 13 of
the Law introduce a number of bans regarding thaeras of contracts between food suppliers and
retail chains. It is prohibited to request a volumiiscount in the amount exceeding 10% of the
wholesale price. It is prohibited to return unspidducts to their suppliers. It is prohibited taraéend
that the supplier provide information on terms oftacts with other retailers and include in cocisa
most-favored nation clause.

Even superficial analysis shows that the objecthef ban is not discrimination as favoritism
towards some suppliers to the detriment of othEmns. so-called antitrust bans are intended foriotisiy
the use of bargaining power edge by retduhins and preventing the redistribution of thesguent
created in the process of relationships in theiorfa

Most of the introduced rules have only indirectatigin to competition issues (if they have).
According to the developers of the Law, it's maoabis to restrict market power of retail food aisi
It is supposed to stimulate economic performancéheflatter and thus promote the growth of the
national sector of food production.

Problems arising when antitrust rules are appliedoider to regulate vertical contractual
relationships which involve specific investment disuas relationships between suppliers and retail
chains) are extensively studi®dlt is not clear if food suppliers receive any éfits from the Law
application: preliminary evidence suggests theyaly".

Moreover some provisions of Law pose quite tangibleats of restriction of competition. For
instance, presumably, limiting the operations d¢&itechain to not more than 25% within geographical
markets defined as municipal district may redueerttail chains’ incentives toward competition. The
ban on discrimination as variation in contractuairts — and this is exactly how the antimonopoly
authorities and the courts in Russia continue terjmet discrimination — may result in objective
reduction of competitiveness of new suppliersh#é ban on discrimination means that the suppliers o
new products should be granted the same contraclitcans as the suppliers of popular product well
known to the buyers, retail food chains shouldezitipay over the odds” to the newcomers or venture

the risk of antimonopoly prosecution. The termsnoérket entry for newcomers as a result of



introduction of the ban on discrimination are maproving, but worsening.

However, some negative effects are registered dyfre®ractically immediately after the
adoption of the Law, the contractual practice ilatrenships between retail chains and suppliers was
actually tightened. According to unofficial uncanfied data, retail chains deprived of a possibtlity
legally prescribe different contractual terms tfarmed additional contractual terms into the spradre
unofficial agreements. The threat of disruptiortofitractual relations in principle is, in turn, dses an
enforcement tool. Some major retail food chainsem@portedly compelling their suppliers to sign
additional agreements on contract termination withgpecifying the date as private enforcement tool.
Apparently, the creation of such a level of unaalyais not better for suppliers, and maybe is even

worse even than the application of any ‘discrimangtcontract conditions.

5. Fighting against coordination: concerted practices and excessive prices of
collectively dominant companies

Antitrust rules in Russia are applied to tacit gsibn as well as overt collusion. The unlawful
nature of tacit collusion can be explained by twownstances. On the one hand, the specifics of the
Russian markets — high concentration, entry barrignd traditions of cooperation between supphers
increase the probability of coordination instead coimpetition. On the other hand, the Russian
antimonopoly authorities have no right to conduandestine investigatiofl§ which complicates the
gathering of direct evidence. Both these consideratoutweighed the risks of high probability opegy
| errors in tacit collusion cases.

The Law “On Protection of Competition” contains tiypes of descriptions of tacit collusion as
being illegal: rules on concerted practices andrtiies on excessive price of collectively dominant
suppliers. Bothe types of norm are known as reggiviery sophisticated economic and legal analysis.
Even in developed enforcement system applicationoofns on abuse of collective (joint) dominance,
for instance, lacks clear standards of proof andddgo enforcement mistakés

The Law defines concerted practices as suppliensdact in a situation of mutual dependence:
the result of such practices meets the interestsaoh of the said economic entities only on coowliti
that their actions were known to each of them inaade (Art. 8). In other words, the elements of
coordination do not include contacts between thgpksers as such, and coordination is regarded as
totally tacit collusion, unlike the European apmioa

Several large players (with a steady share excgéeslifo for three suppliers and 70% for five
suppliers) are recognized as collectively dominamtthe market with high entry barriers and easily
available price information. Excessive price isimked as the price exceeding the price of the

comparable competitive market or (if there are omparable competitive markets) the sum of costs



and profits needed for production. This second pérthe definition of excessive price is used in

Russian antimonopoly cases more often. Thereftwe,difference between concerted practices and
collective dominance reflects the difference betwemordination as model of decision-making

(concerted practice) and definite outcome (excesgince) in the market which structure supports
coordination (collective dominance).

The main proof of concerted practices used in legédrcement is in fact parallel behavior. The
resolution of the Presidium of the RF Supreme Aalibn Court issued in 2009 said that a conclusion
that suppliers’ actions werknown to each of them in advaneed therefore caused strictly by
coordination can be made by analyzing their condacother words, the main evidence of concerted
practices is nothing more than parallel conducttirgge identical prices or prescribing identical
contractual terms. Subsequent comments by Russigrets and economists pointed to the fact that this
resulted in confusion of cause and consequencéanaw of evidence. The standards of proof of
concerted practices in the Russian courts stillndd include an analysis of the market structure
(information transparency, entry costs or evenrithistion of the market between the suppliers) or an
analysis that prices under presumed concertedipedmting set over the competitive market prices. |
many cases of concerted practices, the annual nuohleéhich runs into hundreds, subsequent analysis
showed that the prices set by suppliers were rgitenithan in the comparable markets (for example,
neighboring regions) and in some cases even lower.

As far as the proof of excessive price of collesivdominant suppliers is concerned, low
standards of proof were established both by indi@diecisions and guidelines issued by the Supreme
Arbitration Court RF. Concentration ratios are attfthe key element of proof used in qualifying the
market structure as collective dominance. Analydisentry barriers remains unsatisfactory in the
majority of cases.

The proof of excessive price is based on comparmdgrices and the sum total of accounting
costs and ‘satisfactory’ rate of return. The congmar of the price indexes with the dynamics of
accounting costs is also often employed.

At first glance, these standards of proof do noeatly result from provisions of the Law. The
Law uses two equal criteria of excessive priceeering of the price over the comparable competitive
market price and exceeding of the price over ecocaliy justified costs and profits. However, the
former criterion did not remain equal vis-a-vis thater one for long. The dominance of the
“accounting” approach was attained both by theniin of comparable markets used in the Law and
by default perception of the very notion of coméiy. According to the Law, comparability of
markets suggests the comparability of such chaistts as the composition of suppliers and buyers,
terms of market entry and government regulationdd¢@ms. At the same time, the decisions of the

antimonopoly authorities and the courts predomigamse the concept of comparability as a binary

10



variable: markets are either comparable or not.adgptly, with such an approach it is impossible to
find a comparable market for any market with a dwant supplier or supplier group, in which case the
only criterion left is the exceeding of the priceep reasonable costs and reasonable profits. The
explanation made by the Supreme Arbitration Caur2@08 allowed to use only the exceeding of the
price over economically justified costs and profids qualifying excessive prices, if analysis does
find comparable markets. Precisely these standafrggoof of excessive prices were used in cases
against the “big four” Russian oil companies.

Provisions used for qualifying tacit collusion rawtly lead to type | errors and generate expenses
for unjustly accused suppliers. They can also lzanegative effect on competition.

For instance, the application of the provision omaerted practices may create incentives for
extending vertically integrated companies downstredhe average share of independent retail

XVi

suppliers of gasoline in the Russian regions isual2®% . For many of small retail suppliers, the
market price of their business is lower than th@am of penalties payable by vertically integratéd
companies for concerted practices. The risk of dpasimed for concerted practices can be reduced by
buying the business of competitors. However, if petition on the downstream market of oil products
is currently viewed as weak, horizontal expansibthe retail business of the Russian oil companies
will leave even less room for it.

The negative implications of the ban on excessimep are even more obvious. In fact, it sets
the following standard of legal conduct: if you wapo raise the price, make sure to increase the
reporting amount of the costs. This suppressesnitentive for cost saving and cutting expenses in
favor of strategic overstatement of ¢¥st- i.e. reproducing inefficiency mechanisms chanastic of

tariff regulation.

6. Discrimination as ‘exploitative’ illegal practice

The ban on discrimination as a form of abuse of idance is an example of misuse of
antimonopoly rules in Russia. Different contractigainms or different conditions of contract conotumsi
by dominant supplier are qualified as illegal notyaf they restrict competition, but also if theylict
damage on the counterparty.

Bans on discrimination by dominant supplier is actidental. The norms on abuse of dominant
position — including discrimination — are used imsBia as an imperfect substitute of a conflict
resolution system between the vertically integratedimbent and new entrants in sectors which are in
the process of deregulation. About 40% of caseslarhinance abuse are being initiated against
companies with legal status of natural monopolychSpractices are meant to compensate for a lack of

competition development as a task of sector-spelefv and policy.

11



However, the perception of dominance abuse anddatda of its proof under these
circumstances will inevitably be distorted. In sestwith regulated vertical integrated incumbent,
abusive practice at the same time restricts cotmpeif‘exclusionary practice”) and inflicts damage
the counterparty (“exploitative practice”). Theliafion of damage on the counterparty by a verlcal
integrated company actually is a means of restgctiompetition. It is necessary to mention however,
that the policy toward discrimination is not veliynple even in regulated sectors, as it is diffidolt
distinguish favoritism towards the company’s ownarmhes from discrimination as variation
contractual terms for counterparties with differeh&racteristics, which increases welfare and nody n
restrict competitioff" .

But applying this approach to the unlawfulness wHcidimination in unregulated sectors is
fraught with an extremely high risk of type | esprespecially if there are no clear standards for
transaction equivalence. Practice which are natridisnate and do not restrict competition, and even
promote competition may be interpreted as illegais problem has already been mentioned above, in
section 4, in relation to the ban on discriminatiorcontracts between retail chains and suppliérs o
food products. However, it occurs in other secawrsvell.

Let us consider two of them: a ban on discrimimaty vertically integrated companies against
wholesale product suppliers and a ban on discritiminaby producers against participants of the
distribution chain.

‘Big four’ Russian oil companies have been accusfediscrimination of wholesale supplies of
oil products (gasoline, jet fuel, and diesel fuéhe proof of discrimination was based on two types
evidence. The first was that the refining subsidgrof oil companies were selling products to
wholesale buyers at different prices. However, ttenapt was being made to evaluate the dependence
of prices on the purchase volume and moreover etlo@r buyers’ characteristics. The equivalence of
transactions —which is a necessary condition fafuating the difference in actions as discriminatio
was regarded as physical equivalence of the trinsaobject and equivalence of legal form of
contract. If two buyers were purchasing oil and atoding sales contracts with the supplier,
transactions with them were regarded as equivamiattempts were made to evaluate the systematic
difference in wholesale prices for different grogbouyers.

Higher prices of supplies to external buyers tlmbranches of vertically integrated companies
were regarded as the second evidence of discrimmakransactions inside the company and between
different companies were viewed as equivalent. Shpreme Arbitration Court supported this position
in the case vs TNK-BP (May 2010) and made this @ggr mandatory in other cases of alleged
discrimination as well.

During the qualification of companies’ actions d@scdmination no attempts were made to

assess their impact on the market structure angetition. This reflects the approach of the Russian
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antimonopoly authority to the question why discnation is recognized as illegal. Following thisitng
discrimination is illegal not as restrictive praetj but as exploitative practice inflicting damayethe
counterparty. With this approach, naturally, trendiards of proof become easy to observe: if company
supplies the same product at different prices,ethergood reason to assert that this infringes the
interests of those buyers who pay a higher price.

This approach to the unlawfulness of discriminatiogates the risk of restriction of competition.
The following standard of legal conduct is actudléing created: supply to everyone at the same,pric
and if you find it unprofitable — don’t sell yourq@uct outside the company at all. The appeal of in
house transactions grows and incentives for whigdesapplies to independent buyers decrease.
Apparently, if different terms of wholesale supplie vertically integrated companies’ subsidiaaed
independent buyers weaken competition, it will bealkened even more by growing presence of
vertically integrated companies on the downstreaarket.

The cases against pharmaceutical companies — l®nch subsidiaries of multinational
companies — in connection with their distributioatwmork policy are another example of rules on
discrimination. FAS accused of discrimination tlnpanies posing a set of special requirements to
their distributers, including the supplier’s rigiot conduct the company due diligence. The refusal t
conclude contracts with distributers who failed assume obligations on compliance with certain
standards of marketing activity and business ethios whose complaint the cases were in fact teitia
— was qualified as discrimination by the dominauier on the market of a particular medical drug.
The companies’ defense was based, in part, onrthement that the product market was identified
inadequately (too narrow), substitution in the neainkas underestimated. But for the purposes of our
analysis it is the motives of the accusations pp$iers of discrimination that are important.

A soft version of the system of selective distribntwas regarded as discrimination in those
cases. Suppliers used quality criteria of selectibdistributers, but did not restrict their numb&he
applied quality criteria can be characterized asoaable, not imposing any restrictions on potentia
distributers other than related to the purposemtodducing those restrictions. The purposes, girth
turn, involved ensuring distributers’ good faithdatompliance with safety and quality standardshan t
process of product promotion. Suppliers did notetigy their own distribution system practically imya
of the cases, i.e. they did not compete with theributers on the downstream market. Presumably,
according to the European competition policy stamslathe requirements to distributers were
recognized as reasonable and lawful. However, &t dfecisions, currently appealed in courts by drug
suppliers, qualified the refusal to enter into cact with a distributer who did not accept the msgd to
conduct due diligence as illegal discriminatorygbice by a dominant supplier. Again, as we can see,
discrimination is regarded as illegal not becatisestricts competition, but because it reducegthes

of some counterparties as compared to others. figadilbn of discrimination does not take into acebu
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the obvious non-equivalence of those counterparties

If the approach to the selective distribution systis not reconsidered, it will have negative
effects both for the sector's competitivenesswelfare, and for competition. Firstly, the ban etting
additional requirements to distributers and theie diligence will prevent the introduction of thesb
business practices or at least reduce the incentiwedo it. Consequently, competition between
distributers will shift to price competition to thdetriment to increasing of non-price increasing
competitiveness. Secondly, the ban on selectivigildliion objectively raises the appeal of in-house
transactions and hence — vertical integration. ilt e more profitable for branches of internatibna
companies to develop their own distribution netwdnlan to introduce methods of governance of
networks which consists of independent distribytarspite of numerous advantages of this practice.
Thirdly, refusal in a possibility of choosing distnters using a quality criterion will most probgléad
to the strengthening of bargaining positions anlthene the market power of the largest distributers
the pharmaceutical market (or any other market @/toases on discrimination could be initiated) —
those that have considerably larger turnovers aaklena much stronger impact on the competition on

downstream markets than the producers being acaiskscrimination by those distributers.

7. Conclusion

The increase of the scope of application of argitmorms and tightening sanctions for their
violation in Russia is accompanied not only by thfeincentives to refrain from restrictions of
competition.

Demand for antimonopoly policy as an anti-crisi®ltoesulted in strengthening the risks
inherent in the content of Russian antimonopolyislagon that have remained in force for twenty
years. In turn, many new legislative rules aim cdnprotect competition, but are quite capable to
weaken it.

The ban on extension of retail food chains beydra 25% market share obviously reduces
incentives for competition between relatively lasygpliers. The ban on discrimination as variation
contractual terms with suppliers of food produclgeotively creates an edge for major incumbent
suppliers and does not at all reduce the cost oy éor new entrants, which had been declared durin
the adoption of the Law. Recent tightening of tlaghining practice by food chains also reduces
probability of entry for new domestic suppliers dodvers incentives for long-term competitiveness
increase in the food manufacturing sector.

The ban on excessive prices of suppliers recograzembllectively dominant — applied as a tool
against tacit collusion — removes incentives foprioving operating efficiency and reducing costs, as
well as improvement of the product. All sourcesirdfficiency characteristic of tariff regulationear

being adopted in the non-regulated sectors.
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The ban on concerted practices, actually defineg@aaallel conduct, paradoxically, increases
companies’ interest in horizontal expansion on tharkets where their shares are already high.
Consequently, the competitive environment may dwtee as well.

The ban on discrimination as a means of inflictdemage on the counterparty leads to an
increase of comparative advantages of in-housesdcdions in comparison to supplies through the
distribution network. The risk of antimonopoly peasition for selective distribution directly prevent
the adopption of business practices conducive nopeditiveness increase.

To conclude, strengthening of enforcement poweantitrust legislation in Russia is not always
supported by clear and well-founded content ofmaotiopoly provisions.

Misuse of antimonopoly bans in Russia may resultestriction of competition owing to two
types of effects. First — increased appeal fordargmpanies of a market structure least favoraie f
competition, involving horizontal and vertical exiggon. The second type of effect emerges due to a
ban or significant restriction of practices thatseacompetitiveness. As a result, gains of market
participants from competition decrease and, hetiee gains resulting from refusal from competition

increase.
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