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I.  Introduction 

 Our relationship with the earth‘s natural resources has changed over time.  For centuries, 

humans used resources for their own personal and economic interests. They extracted ―stock‖ 

resources, such as minerals and energy fuels, to become better off economically.  ―Renewable 

commodity‖ goods, such as timber and rangeland and fisheries, were harvested to further 

economic growth.  And ―public environmental‖ goods, such as the air, waters, land, and 

underground resources, were used as convenient and free locations to dump emissions, effluent, 

and waste. 

 Humanity prospered by controlling, depleting, and polluting nature‘s resources.  Welfare 

was served when forests were turned into farms, wetlands into cities, mountains into mines.  

Developing countries were deemed successful if their natural landscapes had been transformed 

from wild lands to utilitarian places where we could live, work, and create individual wealth.  It 

seemed that three types of natural resources – stock, renewable commodity, and public 

environmental – had one primary purpose:  to be used and exploited by one special planetary 

species, us.
1
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 Initially, laws, and particularly the common law of contract and property, encouraged and 

protected this resource use.  The use value of resources was benefitted first by contract law.  This 

law permitted one user to make enforceable, credible marketplace deals with other potential 

users of resources, particularly stock resources, so that the resource would wind up with the user 

most willing to pay for it (and who, in theory, would put it to the most efficient use).
2
  Resource 

use was next furthered by the invention of property law.  This law allowed users to own the 

resource, and to exercise the right to control, develop, and exploit it in order to enhance the 

owner‘s selfish interests.
3
 

 These ―first generation‖ resource-use laws, prevalent throughout much of the 19
th

 and 

early 20
th

 centuries, reflected a judgment that endured for multiple centuries:  stock and 

renewable commodity resources should first be owned and then utilized by individuals.  These 

owner-individuals would, in pursuit of selfish interests, transform, extract, use, or exchange them 

in the relevant market.  The working assumption was that laws furthering the operation of the 

economic market would then ensure that what was best for the individual resource owner would 

ultimately also be best for the overall society in which that owner lived.
4
 

 Eventually, however, excessive use depleted stock and renewable commodity resources.  

Reliance on the economic market as a resource-regulating mechanism had failed, in large part 
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because owners of private property had little incentive to not use their resource wealth.
5
  Indeed, 

if they did not use their resources, they were often, by operation of law, deemed to have 

abandoned or forfeited their rights to their property.
6
  Gradual resource exhaustion and depletion 

caused lawmakers to adopt another category of ―first generation‖ resource use laws, designed to 

slow unchecked resource extraction, and create a more sustainable resource base for future 

generations of resource use.
7
   

 These conservation laws still had as their primary purpose the long term use of resources, 

albeit use that was now somewhat regulated to moderate the unchecked exploitation that had 

threatened the long term viability of both exhaustible and renewable resources.  But by the 

middle of the 20
th

 century, both categories of resource use laws (those encouraging present use 

and those conserving for future use) had not prevented the depletion of the stock and renewable 

resource base.  Moreover, such use had begun to pollute public environmental foods, such as the 

air, the water, and the soils.  The heretofore dominant ―use‖ component of natural uses was now 

threatening another facet of resources – the critical ―nonuse‖ component. 

 Nonuse values prevail when resources are not used by humans, and when the resource is 

left alone in its natural state.  Humans in three ways benefit from resources in a nonuse state.  

First, certain natural resources, especially public environmental goods like air and water, are 

preconditions to human survival and existence when they are not used as pollution sinks.
8
  

Second, undeveloped natural lands and locations have recreational value for those wishing to 

                                                 
5
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engage in low-impact play.  Also, certain natural objects, like wild lands or wildlife species, have 

high ―existence‖ value for humans, in that their mere existence in an unused condition is 

important to us; we place a value on their place in nature, even though we do not intend to 

consume or own them, as we do stock or renewable commodity resources.
9
  Third, some 

resources, such as wetlands, rain forests, and estuaries, have economic value for humans in their 

natural condition because they provide crucial ecological services to humans, that markets fail to 

price.  Unspoiled nature serves as ―natural capital,‖ providing long-term economic benefits that 

more than offset the short-term disadvantages involved in forgoing human development.
10

 

 Mid-20
th

 century resource depletion and pollution adversely affected these nonuse 

aspects components of resources.  This alarmed humans who had, for eons, been able to 

personally thrive and economically prosper due to resource nonuse qualities.
11

  Our response to 

this threat to nonuse benefits was (once again) to turn towards the law and legal institutions.  

Throughout the Western world, and especially in the United States, a series of statutes were 

enacted, and government policies adopted, that were designed to curb resource use not because 

we wanted to conserve the resource for more future use, but to protect our very human need for 

resource nonuse benefits.
12

   

                                                 
9
 John K. Krutilla, Conservation Reconsidered, 57 American Economics Review 787 (1967). 

10
 See Nature‘s Services:  Societal Dependence on Natural Ecosystems (Gretchen C. Daily, ed. 1997). 

11
 Gretchen C. Daily, Susan Alexander, Paul R. Ehrlich, et al., Ecosystem Services:  Benefits Supplied to Human 

Societies by Natural Ecosystems, Issues in Ecology 2 (Spring 1997); Graciela Chichilnisky and Geoffrey Heal, 

Economic Returns From the Biosphere, 391 Nature 629 (Feb. 1998). 

12
 See, e.g., Richard J. Lazarus, The Making of Environmental Law (2004).  Some of these statutes were designed to 

permit and encourage a resource use that did not entail removal, extraction, or development of the land – recreation.  

See National Park Service Organic Act, 16 U.S.C. § 22; Multiple Use Sustained Act, 16 U.S.C. § 528-531; Federal 
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 These second generation legal initiatives served four purposes:  (1) to protect human 

health with regard to pollution; (2) to preserve natural objects (like wild lands and wildlife) that 

humans deemed valuable for either recreational or preservationist benefits; (3) to employ non-

command structures that instead relied on market-based approaches to environmental quality; 

(4) to prevent destruction of natural systems deemed economically important to human welfare 

(like wetlands).  Anti-pollution laws used command-and-control rules to constrain the risks that 

one person can impose on another during the course of resource use (particularly when public 

environmental goods were being over-exploited as receptacles for our garbage).  Preservation 

laws protected forests, landscapes, wild lands, and wildlife from resource extraction and 

development.
13

  Laws that attempted to stimulate private markets to protect the environment 

were seeking economic efficiency.
14

 Proposed laws that focused on restoration of natural capital 

and ecosystem goods sought to protect the capacity of nature to deliver environmental services to 

humans.
15

 

 Laws furthering these goals of protection, preservation, efficiency, and restoration were 

constructed around limiting human ―use‖ intrusions of nature.  The assumption behind second 

generation antipollution laws was that if use was restricted, there would be less human 

contamination of the necessary ―nonuse‖ qualities of public environmental goods (e.g., a clean 

and healthful atmosphere).   The assumption behind second generation preservation laws was 
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that use limits would protect natural objects like wild places and living organisms for low-level 

recreation and existence value.  The assumption behind market-based solutions was that these 

would be more effective and less administratively expensive than command-and-control rules.  

The assumption behind second generation ecosystem services initiatives was that excessive 

human use had degraded the ability of natural systems to provide humans with economically 

essential, but largely under-valued, nature-based goods.  These laws and regulations had the 

effect of constraining and conditioning, and making more expensive and problematic, the use 

and development of natural resources. 

 This legal intervention represented an important shift in judgment about the role of law 

with respect to natural resource development.  Previously, first generation contract and property 

law sought to bring about what was good for the individual, such as the resource owner.  First 

generation conservation statutes similarly sought to temporarily limit short-term resource use to 

ensure that there could be long-term resource use.  But once owner-users so over exploited 

resources that nonuse values became impaired, second generation laws sought to rein in 

individual resource use to bring about what was best from the perspective of the larger 

community.
16

 

 Such laws also shared a common feature:  they focused on the harmful effect resource 

use had on humans, rather than on the resource itself and its surrounding environment.  These 

laws represented, and still represent, an anthropocentric perspective.  They conceive nature, 

nature‘s resources, and the environment, as a mere good which serves to satisfy human needs 

while possessing no intrinsic value in itself.  Most of the statutes and laws that today protect 
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resources from human use still have as their core purposes (1) the protection of human health and 

safety, (2) the shielding of anthropocentric resource nonuse values – i.e., low impact, recreational 

play and existence value - from human excesses, (3) the reliance on market-based mechanisms to 

replace certain traditional regulatory means of protecting human health and welfare and (4) the 

restoration and valuing of economically important ecological services and natural capital, for 

current and future generations.
17

 

 For decades, throughout the latter half of the 20
th

 century and beginning of the 21
st
, 

resource owners, developers, and users battled these second generation ―species chauvinistic‖ 

nonuse laws,
18

 that viewed virtually all harms to resources and the environment through an 

anthropocentric rights focus.
19

  When these harms seemed to continue, or even escalate,
20

 

attention turned to yet another anthropocentric approach to environmental degradation and 

natural resources exhaustion.  This proposal, still reflecting second generation values, advocated 

future legal systems that would create ―public‖ rights to environmental quality while continuing 

to adopt human-centric goals. 
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 Such arguments in favor of extending human rights principles into the environmental 

realm posited the creation of a right, found in both international and constitutional norms, that 

could provide a substantive claim for all people to a clean, healthy, and sustainable environment.  

This kind of legally-acknowledged right could be collectively or individually held, and it would 

afford humans a priority to environmental nonuse values when resource use demands are being 

asserted.
21

  The central idea behind such a public right to environmental quality was grounded in 

part in the same premise that held that certain rights held by individuals, such as liberty from 

oppression, could be asserted when that right was threatened by government.  Similarly when 

private or government choices adversely affect environmental goods necessary to human 

survival, then humans should have the right to mount a legal challenge to these destructive 

actions.
22

 

 Another variety of this kind of human rights approach calls for a recognition of the 

public‘s overriding interest in private uses of land and resources.  Such a public overlay on 

private resource choices could take one of two forms:  (1) private property could be encumbered 

with the public‘s interest in ecological conservation,
23

 or (2) government management of natural 

resources could be conditioned by a new duty to protect those resources consistent with a public 

trust obligation, where the government would serve as a trustee of nature for present and future 

generations.
24

  Either approach would require private and government actions to give formal 

                                                 
21
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legal consideration of broader, future, multi-generational ecological values other than near-term 

private consumptive and extractive use interests.
25

 

 The question then, of course, is whether first and second generation laws now in place, or 

even the addition of a new round of anthropomorphic second generation human rights laws being 

contemplated, can prevent the environmental catastrophes that seem to characterize the 21
st
 

century.
26

  First generation use-regulating conservation laws simply slowed the inexorable 

exhaustion of stock and renewable resources.  A case can be made that second generation nonuse 

laws, designed to protect humans from pollution and to preserve natural objects, have not been 

able to halt, and will not succeed in reversing, a natural planet-wide collapse.
27

  Criticism has 

also been leveled at second generation laws ostensibly guided by (1) a desire for economic 

efficiency, and (2) greater reliance on cost-benefit analysis and market-reliant systems as 

methods of achieving efficiency goals.
28

  One can be similarly pessimistic about a new wave of 

second generation laws that presume unspoiled nature provides long-term economic benefits 

from ecosystem services that offset the short-term disadvantages involved in forgoing 

development.  Such skepticism is fueled by economists who question whether the economic 

growth values measured by ecosystem services are correlated to human development and 

welfare.
29

  Another proposed second generation law – a substantive human right to a clean 
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environment – is not in itself capable of determining priorities among competing goals.
30

  A 

suggested parallel second generation law – an assertion of a collective right limiting private 

property choices – has had a mixed record of effectiveness when it has been deployed.
31

 

 It is the central thesis of this paper that there is another, more fundamental explanation 

for the inability of past and proposed legal norms and institutions for protect resource nonuse 

values.  Each generation of actual legal response, including each proposed second generation 

law, has been anthropocentric.  Each has focused on harmful impacts on individual humans 

rather than on natural resources themselves.  What has been missing in virtually all 

institutionalized legal responses to resource stress and environmental damage is a perspective 

that sees resources in nature as a good in their own right, and not just an instrumentality to 

satisfying human preferences. Such a view would reflect the intrinsic worth of natural resources, 

not only to humans, but to the survival and continuation of all life on this planet. It would also 

subsume this assumption:  When resources are not over-used, and when they are left alone by 

humans, they provide long-term health to ecosystems, to the earth‘s biosphere, to biodiversity, 

and therefore, but only incidentally, to humans.  

First and second generation resource management laws assume that the protection of 

humans should be the central focus.  Such a human-centric approach gave birth to first 

generation laws designed to encourage near-term use, and later conserve resources for future use.  

Second generation homo-centric laws are a reaction to the consequences of first generation 

resource – use laws; these laws are meant to protect humans from pollution, preserve natural 

                                                 
30
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objects for human economic, recreational, existence value, and in some ways, grant legal status 

to ecosystem services.  Proposed second generation laws seek to acknowledge environmental 

human rights, and impose public considerations on private use choices.  Such laws would 

conform to the traditional view, which has always had humans as the prime beneficiaries of use 

reduction or use prevention schemes.  But this approach has not adequately maintained resource 

nonuse values.  As a result, we now face a combination of global climate change, natural systems 

destruction, species extinctions, and biomass depletion, which could compromise the integrity 

and survival of the earth‘s biosphere.
32

 

 What seems needed now is a completely new, third generation response to the age-old 

problem of resource over-use, which has not only exhausted the resource base, but also impaired 

resource nonuse values.
33

  A paradigm shift is necessary that does not just think about nature and 

the environment within the existing framework of resource use law, and resource economics, in 

which the protection of humans and the welfare of people are the primary goals.  Instead, one 

should also reconsider the role of purely environmental rights, where what is legally-recognized 

is the intrinsic worth of nature and natural resources, irrespective of humans.  Specifically, an 

eco-centric, rather than an anthropocentric, legal right would reflect the value to the entire planet 

of resource nonuse.  Such a third generation legal right, held by the resource, would legitimate 

the resource‘s power not to be directly used and exploited by humans.  This right would be the 

resource‘s right of nonuse, a counterweight to the embedded traditional human right of use. 

                                                 
32
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 This paper reviews how, over time, laws have been used by people to establish a formal 

relationship between human needs and the natural resources that comprise the surrounding 

environment.  During each iteration, legal doctrine emerged that was meant to permit people to 

maximize their own human-centric values and needs with respect to natural resource.  Part II will 

discuss how resource use initially dominated the creation of first generation legal rights, 

including laws that were eventually adopted to curb resource use in order to conserve natural 

resources for future use.  Part III will review second generation laws that (1) protect the nonuse 

health benefits that humans experience when public environmental goods are not employed as a 

pollution sink, (2) preserve natural objects from extractive developmental use to maximize 

recreational and existence value, (3) seek to carry out regulatory reforms guided by a desire for 

economic efficiency and market-based approaches to environmental quality, and (4) incorporate 

into decision making a system that would account for the economic services provided humans 

when ecosystems are left alone. Part IV will consider an emerging second generation of resource 

regulating laws, still anthropomorphic, which would benefit humans by (1) recognizing a 

substantive human right to an unpolluted and non-depleted natural environment, and (2) 

requiring public ecological values be a check on private resource use decisions. 

 Part V will argue that all these prior approaches are self-limiting, because they conceive 

of nature and natural resources as goods that have no inherent value, and instead deserve legal 

protection only to satisfy human use preferences and nonuse needs.  Part V will suggest that an 

entirely new, third generation perspective may now be in order, which does not simply view 

looming environmental crises through a traditional human rights focus.  A non-anthropocentric 

right of nonuse, held by the resource, gives legal credibility to the notion that natural resources 

left in a natural state are a condition to all life on earth, not just human life.  With planetary 
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ecological bankruptcy now a real threat, the creation of an entirely different, ecocentric 

relationship between law and natural resources, may now be in order. 

II.  First Generation Laws:  Creating Use Interests in Natural Resources 

 Resource use values have long enjoyed legal legitimacy.  Initially, use values were 

protected by first generation laws acknowledging and providing security to resource user 

interests.  The advent of property law, in particular, established ownership interests that 

permitted owner-users to resist the advances of competing users, and to exploit the economic use 

potential of resources.  Later, federal and state statutes provided further legal stature to resource 

owners, while imposing sanctions for failure to use owned commodities.  Some of these statutes 

also authorized government ownership of resources, so that administrative managers could 

allocate publicly-owned resources to deserving private parties.  Common law and constitutional 

law also rewarded resource use. 

 The general theme behind these laws was that humans should have a virtually unlimited 

right to exploit natural resources.  These legal assertions of an unfettered right to exploit nature 

was in keeping with the utilitarian rationale that wealth maximization (through resource use) 

works as the motor for human welfare production.  Such utilitarian rationales consciously 

subjugated nature in the superficially calculated interest of humanity.
34

   

 The legal protection of resource use interests not only provided owner-users with security 

with respect to rivalrous non-owners, it also, and not surprisingly, encouraged owners to use 

their resources.  And they did.  During the Twentieth Century, the world‘s total urban population 
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grew by 13 fold, and its industrial output increased by roughly 40-fold.   The world‘s population 

and its industrial base needed natural resources – food, fiber, oil, gas, coal, minerals, water, 

rangeland, timber.  These resources were extracted, developed, depleted, and otherwise used at 

an unprecedented rate.  The resulting accelerated exploitation of natural resources began to 

exhaust, or make unsustainable, stock and renewable commodity resources.  

 Nonrenewable stock resources, like minerals and energy fuels, were removed with little 

concern about the inevitable fact that once exhausted, these resources would be gone forever.
35

  

Renewable commodity resources, such as forests, woodlands, fisheries, water supplies and 

rangeland, were similarly exploited by humans, often at or above sustainable levels.
36

   

 When humans realized that stock and even renewable resources necessary for Twentieth 

Century human societies were being exhausted, with no easy substitutes available, another 

variety of first generation laws were enacted.  These so-called ―conservation laws‖ were enacted 

to restrict otherwise unlimited use, in order to perpetrate future use.  In other words, we sought to 

address the first consequence of over-use by adopting laws requiring some conservation of the 

resource base so that future use was not impaired.  Restraint was exercised out of recognition 

that excessive use could hurt our long term economic interest to over-exploit natural resources. 
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 A. Immediate Use Laws 

  1. Property Interests Created  

 For humans to fully exploit the use component of natural resources, it was first necessary 

to halt the rapid depletion of resources that comes with open access conditions.  When resources 

are unowned, stock resources like minerals are too quickly extracted,
37

 and renewable 

commodity resources like timber are removed at a non-sustainable rate.
38

  Such resource 

exhaustion leads to the excessive dissipation of resource rents
39

 and the eventual collapse of 

resource-dependent economies.
40

  Non-existent or poorly developed property rights also require 

resource users to incur high costs, first in claiming the resource and then in excluding others 

from it.  The time, effort, and cost of warding off competing users often results in either 

premature development (i.e., extract the resource before a rival does) or dissipation of net 

capitalized rents.
41

 

 The obvious solution to these negative consequences of open access conditions was to 

―privatize‖ both stock and renewable commodity resources.  The ability to establish private 

property rights over these resources meant that they could be removed and developed only by 

those users with an ownership interest in them.  User-owners could exclude other would-be 
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users, and enjoy the fruits of the resource‘s use component.
42

  Applicable property law protected 

owner-users when non-owner, would-be users sought to invade or assert control over the 

resource interest.  Secure legal rights over natural resources also provided user-owners with 

incentives for increased investments in resource improvements and productivity.
43

  In the case of 

minerals, security of legal title to the resource may have even brought substantial ―knowledge‖ 

spillovers, which helped to encourage knowledge-based economic growth.
44

 

 Property law permitted resource users the ability to (1) acquire an ownership interest in 

resources, (2) assert a right of use and disposition regarding the owned resource, and (3) exclude 

other claimants who wished to assert a competing use interest.
45

  The right to have a legal 

property interest in a natural resource grants the owner dominion over it, which in effect removes 

the privately owned resource form the realm of nature, while transferring its potential utility to 

the human owner.
46

  The right of use protects the owner‘s privilege to utilize this ownership 

interest in the owner‘s discretion.  This utilitarian function of property law has been 

characterized as one of the most important rights in the bundle of sticks provided by property 
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ownership.
47

  The right to exclude protects the interest holder and resource user from harm by 

competing non-owners.
48

  All these elements of property encouraged and legitimated use and 

exploitation of natural resources.  Traditional property law neither promoted resource 

conservation nor protected resource nonuse benefits from excessive use. 

 2.  Statutory Law Encouraging Use 

 The advent of property law gave owners the exclusive right to use certain resources, and 

the ability to prevent competitors from enjoying the same use benefit.  This consequence of 

resource ownership created two classes of users – those who own it and those who do not.  For 

centuries, resource conflicts tended to involve just these two user interests, where one party 

sought to perfect an exclusive right to resource use, while another party sought to either establish 

a countervailing ownership interest (permitting them to use it instead), or collaterally attack an 

ownership right that was not being used.  Federal and state statutes helped resolve such conflicts 

between competing use interests.  These laws both defined how users could acquire an 

ownership interest in natural resources, and established rules allowing owner-users to defeat the 

claims of non-owner, would-be users.  Statutes reflected a generally accepted policy judgment 

about natural resources:  Once they are owned, they should be used by the owners.  Indeed, 

failure to use often meant the loss of ownership. 

 Federal laws allowed private parties to exploit natural resources located on public lands.  

These statutes created the possibility of ownership interests for the purpose of promoting the 

                                                 
47
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discovery, extraction, development, and use of resources.
49

  Rights were granted to the parties 

best able to use and exploit resources while, conversely, nonuse was discouraged.
50

  Two classes 

of conflicts emerged among users:  (1) owner-users and competing would-be users who wished 

to become owners;
51

 and (2) owners of two different resource interests, whose different use 

interests clashed.
52

  

 When two resource users in the federal scheme came into conflict, the class that intended 

to put the property to the most valued use often prevailed.
53

  As a result, courts tended to favor 

the active mineral estate over the surface estate, even when use of the mineral estate caused 
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damage to the surface estate.
54

  However, when the mineral estate was not actually used, the 

claims of the putative mineral estate owner could be lost.
55

  Similarly, if a user wished to secure 

a patentable ownership interest in a resource, especially a mineral resource, the critical test was 

acceptance by the commercial market.  In order for the United States to lose its interest in a 

resource to a private developer, that resource needed to be sufficiently valuable so as to be used 

and sold in the relevant market.
56

 

State statutory law has also provided a mechanism for private property interests in 

resources to be acquired in state-owned public lands.
57

  Like federal resource statutes, these state 

laws served to encourage the discovery, use and development of natural resources on state 

lands.
58

  The policy reflected in these laws was that there was an important public interest in 

using natural resources.
59

  Indeed, states imposed sanctions when use was delayed, or when 

certain development standards were not met.
60

  Use was preferred over nonuse.  When either the 
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timing or the intensity of resource use did not fulfill the full potential for exploitation, these laws 

provided for forfeiture of the interest.
61

  Alternatively, state forfeiture laws could be suspended 

only if doing so served to encourage future mineral production.
62

 

3.  The Common Law and Constitutional Law 

The common law sets out the conditions of ownership, and constitutional law resolved 

conflicts that arose between government and potential owner users.  The common law of 

contracts helped ensure that where disputes were between owner-users and non-owner, would-be 

users, owners would prevail where the non-owner sought to invade or assert control over the 

resource interest.
63

  Disputes between owner-users and non-owner, would be users were also 

resolved with reference to the state-specific common law of property.  Property law was inclined 

toward resource exploitation, and favoring the party whose intention best furthered the use 

interest.  For instance, the Kansas Supreme Court in one case considered a deed granting all coal 

but reserving ―all rights, surface, mineral or otherwise not specifically granted.‖
64

  The Court 

found this deed to have conveyed coal bed methane gas, relying heavily on the fact that the 

grantee had drilled and obtained production, whereas the grantor had ―[n]ever exercised the right 
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to mine and remove coal from any of the tracts… [and] never attempted to explore or produce 

the natural gas.‖
65

  The Court‘s message:  the law tends to favor use over non-use.  

The common law doctrines of adverse possession and prior appropriation of water 

similarly advocated a ―use it or lose it‖ approach to property and resource ownership.  Under the 

doctrine of adverse possession, the owner must assert an ownership right in the property through 

use, or risk forfeiting this interest altogether to a competing non-owner, would-be user.
66

  The 

doctrine of prior appropriation favors the water user that establishes use, and that does not 

abandon the use.
67

  If there is evidence of non-use, the owner‘s water right may be lost, so that 

the resource may be put to use by some other appropriator.
68

 

 While common law doctrine favored resource use over nonuse when property owners 

confronted competing private user interests, the takings clause of the United States constitution 

recognized the significance of an owner‘s right to use and enjoy property when owners 

confronted government action designed to prevent such use.  Takings jurisprudence from the 

courts established the rule that land use regulations could become unconstitutional takings if they 

―go too far‖ by greatly diminishing the economic use value of property rights,
69

 or if they 
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―unreasonably interfere‖ with the owners right to use the owner‘s property,
70

 or if they deprive 

an owner of ―all economically beneficial use‖  of the property.
71

  Central to these takings tests is 

the issue of whether use values remain for resource owners after regulations have been imposed; 

if few or no remaining uses are available to affected property owners, there is more likelihood 

that the regulation becomes a taking.
72

  The Takings Clause thereby reinforced the notion that 

resource use was not just a preferred value under common law and statutory law, but in some 

cases, also under constitutional law. 

 B.  Future Use Laws:  Conservation of Natural Resources 

 When both market forces and legal doctrine emphasized and encouraged resource use, 

the inevitable consequence was that stock and renewable commodity resources were indeed used 

by humans, at escalating rates.  At first, it seemed as though there was a never-ending supply of 

stock resources – if one gold deposit was exhausted, another was discovered.  Renewable 

commodities, like timber and rangeland and water, seemed to be able to replenish themselves, 

despite increasing exploitation of their use value.  Eventually, however, excessive resource use 

began to inexorably deplete stock resources, and make unsustainable renewable commodity 

resources. 

 Initially, what caught the attention of policy makers was the decrease in resources that 

had the highest use potential (i.e., resources, like oil and gas, or timber that seemed to benefit 

humans economically when they were used in a market setting).  Since most laws encouraged 
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resource use, a diminution of resources valuable for their use potential required some immediate 

legal action.  Law makers responded to this very real economic threat by adopting legislation 

designed to regulate and restrict private resource use, even by resource owners.  The driving 

realization behind these first generation laws was that the viability of resources should not be left 

to the market.  Such use-regulating and resource conservation laws were meant to ensure the 

long-term sustainability of the use component of many economically valuable natural 

resources.
73

 

 An early example of awareness of the exhaustibility of natural resources came in 1920, 

with the enactment of the Mineral Leasing Act.
74

  Prior to this statute, energy minerals on public 

lands were being lost to private ownership under the 1872 Mining Law.
75

  The Mineral Leasing 

Act withdrew oil, gas, coal, and oil shale from the give-away provisions of the 1872 Mining 

Law, and placed these stock energy resources under a federal leasing system, where their use 

could be more easily regulated.  State well-spacing, pooling, and unitization regulations also 

sought to conserve underground oil and gas deposits, which otherwise would have been depleted 

too quickly by competing surface owners.
76

 

 Law makers next turned their attention to renewable commodity resources, such as 

timber, rangeland, water, and aquatic life.  The Multiple Use Sustained Yield Act of 1960
77

 

declared that national forests be administered to produce ―sustained yield.‖
78

  A sustained yield 

was a yield that did not exhaust the timber resource. Later, the National Forest Management Act 
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of 1976
79

 attempted to slow the harvesting of timber by requiring extensive planning before 

cutting.  Of course, planning does not halt deforestation if the plan both contemplates and 

provides for timber cutting.  The unregulated use of federal rangeland for grazing was addressed 

by the Taylor Grazing Act of 1934;
80

 this federal statute attempted, with mixed results, to impose 

controls on what would have become an unsustainable and nonrenewable grassland resource if 

unchecked overgrazing had continued.
81

 

 The fate of two other over-used renewable commodities – water and aquatic life – was in 

large part determined, and doomed, by state law and loosely regulated international agreement.  

The conservation of surface water was thwarted by state ―use-it-or-lose-it‖ prior appropriation 

rules prevalent in the West,
82

 while groundwater still suffers from an underground ―tragedy of 

the commons‖ that encourages excessive pumping.
83

  Over-fishing, especially in the oceans, has 

proven maddeningly difficult to control.  Fish tend to exist in a classic open access setting, out of 

the reach of normal regulatory systems.  International understandings have been largely 

unenforceable.  Curbing the exploitation of fisheries, especially in oceans, will likely require 

some bottom-up property rights approach among users, secured by international treaty.
84

 

III.  Second Generation Laws:  Protecting Human Nonuse Interests 
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 First generation laws encouraged the use and exploitation of natural resources, for both 

near-term and future human benefit.  Ironically, these laws and the resource exhaustion and 

contamination they furthered, eventually produced environmental and ecological damage that 

harmed, or threatened to harm, humans.  But the harm was not just to humans; it was also to the 

―nonuse‖ component of the natural resources themselves.  One feature of this nonuse quality is 

that humans are benefitted when they leave resources alone.  When they do not use resources, 

but instead leave them in a natural state, the resource‘s nonuse component is able to provide 

humans with clean air and water, and with a naturally sustainable resource base.  These nonuse 

values provide competing benefits that are as important as the economic gains that flow to users 

when resources are extracted and developed for market advantage.  Conversely, when excessive 

human use destroys or impairs this inherent nonuse dimension of resources, humans bear the 

cost, when their health, welfare and economic well-being becomes impaired. 

 First generation laws, even conservation laws, still stimulated resource use.  They had 

little effect on the overexploitation of public environmental goods, like the atmosphere, the water 

cycle, and the earth‘s surface and subsurface.  These goods are necessary for human existence.  

They also serve as ―sinks‖ for the wastes and poisonous emissions from human society; up to a 

point they have the capacity to absorb, break down, or recycle certain amounts of various 

pollutants.  Overexploitation occurs when pollutants accumulate faster than they can be 

dissipated.  By the mid-Twentieth Century, it was becoming apparent that human use activities 

had so overloaded these sinks that they could not absorb and retransform these human wastes 

and emissions sufficiently for a health human livelihood.  ―Second generation‖ anti-pollution 

laws were enacted to protect us from our own pollution, and to restore this vital anthropocentric 

nonuse role of public environmental goods.  Many of these laws were designed to protect 
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humans from the health hazards of human resource use activities, without making such 

protection conditional upon utility calculations.
85

 

 Second-generation anti-pollution laws could not prevent the harm that resource use 

activities were inflicting on certain natural places, like wild lands, and on natural objects, like 

wildlife species.  These resources have value to humans because they either want to play and 

recreate in undisturbed forests and landscapes, or enjoy the knowledge that living things still 

exist in an unused natural state.
86

  When it was realized that some people place a value on 

resources for future recreational activities that do not consume or exploit the resource, and some 

people place a value on the mere existence of natural resources simply because they are natural, 

it became necessary for yet another category of second generation nonuse laws to be enacted.  

These laws were preservation laws; they preserved natural objects like forests, wilderness, 

wildlife, and historical sites, so that humans could benefit from the nonuse values that emerge 

when humans are prevented from engaging in resource use practices that affect natural objects. 

 When the extraordinarily complex system of environmental laws proved more difficult to 

implement than anticipated, a wave of regulatory reforms were instituted to achieve better 

economic efficiency.  These reforms sought to simulate private markets by creating a capped 

system of transferable pollution ―rights‖ to protect the environment; at times these reforms also 

relied on const-benefit analysis to choose the goals of environmental law.
87

  These second 

generation laws were designed to make environmental regulations less costly and more efficient, 
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while mimicking market-based mechanisms as methods of achieving anthropocentric resource 

nonuse objectives.  A final class of second generation laws were premised on the belief that 

when certain natural resources were not used, they would then provide for humans various 

―ecosystem services‖ that benefitted human welfare.  A series of legal mandates slowed the 

destruction of wetlands, estuaries, and other similar resources which perform services that 

maximize homo-centric welfare when these resources are left alone. 

 A.  Anti-Pollution Laws:  Protecting Human Health 

 Throughout the latter half of the 20
th

 Century, and certainly by the beginning of the 21
st
 

Century, there was accumulating evidence of human harm caused by toxic pollution, 

deforestation, wetlands destruction, over-appropriation and pollution of water, and the loss of 

fisheries.
88

  Human health seemed threatened by the pollutants that people were breathing and 

ingesting.
89

  Our ability to experience the ecological and atmosphere-cleaning benefits of forests 

had been jeopardized by the removal of nearly 90% of the nation‘s old growth forest lands.
90

  

The collapse of sea fisheries, caused by pollution and over-fishing, portended a loss of wild 

seafood in the future.
91

  The amount of urban land development quadrupled between 1954 and 
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2000,
92

 bringing about a concomitant reduction of ecosystem services vital to human welfare, 

wild lands, and native grasslands.
93

  Species extinction rates accelerated, to the point that by the 

21
st
 Century they were 1000 times faster than normal.

94
 

 These threats to and assaults on life-sustaining and life-enhancing natural resources 

brought about a realization that there should be a profound paradigm shift towards resources 

management.  Instead of encouraging, or regulating the sustainability of, resource use, it was 

thought that legal regimes should now help individuals to experience the benefits that arise from 

resource nonuse.  The first wave of second generation regulations appeared.  These second 

generation laws served a primary anthropocentric purpose:  the protection of personal health, 

especially with regard to pollution.
95

  Second generation antipollution laws, such as the Federal 

Clean Air Act
96

 and Clean Water Act,
97

 and state environmental protection laws,
98

 were 

grounded in resource nonuse.   The central premise of these second generation laws was (and 

still is) that when public environmental goods are not used as a garbage dump for our wastes, 

these resources provide critical health benefits that humans enjoy when they breathe clean air, 
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 See, e.g., Juliet Eilperin, Stricter Chemical Release Law Ok‘d, The Denver Post at 9A (March 12, 2009) 

(companies must provide detailed disclosure of toxic chemicals released into the air). 
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 42 U.S.C. §7401 et. seq.  
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use uncontaminated water, and inhabit land not made toxic by human-created hazardous 

substances.
99

 

1. Federal Environmental Laws 

 During the later half of the Twentieth century, it became apparent to Federal policy 

makers that personal health was being adversely affected by pollution of air and water, as well as 

from the improper disposal of hazardous wastes.  Scientific advances led to an awareness of the 

human health hazards of certain poisonous and toxic pollutants, resulting in the enactment of 

environmental laws.  This new knowledge enabled a science and policy partnership, creating a 

legal framework that incorporated minimum quality thresholds for life-sustaining public 

environmental goods and standards for land-based hazardous waste disposal.   

 Federal environmental laws reflected personal health concerns that followed from the 

harmful effects from using resources as waste-dumping grounds.
100

  Nonuse was advanced based 

on the degree of the danger to human health when using the air or water as pollution sinks.
101

  

Rather than advocating a complete use bar, the goal of these second generation federal 

environmental laws was to reduce use intensity to the point necessary to protect the nonuse 

component of the resource so that human health was furthered.  For instance, the Clean Air Act 
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developed limitations on lung-harmful particulate emissions.
102

  The Clean Water Act similarly 

required standards for water based on use limitations allowed for specific pollutants.
103

  These 

second generation environmental laws also provided minimum health quality thresholds for the 

disposal of hazardous wastes and their cleanup.
104

 

 The judicial system resolved conflicts between use and nonuse interests that arose 

regarding the standards imposed by these environmental laws.  Such disputes often arose when 

private industry was unable or unwilling to meet the quality standards required by these laws.
105

  

Conflicts also arose when citizen groups argued that the standards provided in these second 

generation laws were inadequate, or were not being properly enforced by the relevant  

federal agencies.
106

  Conflicts were equally likely when private industry interests found these 

standards too burdensome to meet, and when utilitarian concerns, such as a cost-benefit analysis, 

seemed an efficient condition precedent to standard-setting.
107
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  2. State Environmental Laws 

 State law followed the example of federal law, which meant that law makers began 

enacting legislation to reflect the return of nonuse values for otherwise polluted public 

environmental goods.
108

  Second generation state legislation, like that of the federal legislation, 

focused on the protection of human health, and on the indirect use benefits that occur when 

humans live in an unpolluted environment.  The use of public environmental goods as waste 

sinks was deemed inconsistent with the nonuse benefits that arise with respect to individual 

health and welfare when these goods are not exploited by humans.  Many states therefore 

enacted laws declaring pollution abatement a public policy of the state.
109

  Some states went so 

far as to amend their Constitution to provide its citizens with an inalienable right to a clean and 

healthful environment.
 110

  Most of the legislation was more focused, addressing the quality of 

the state‘s air
111

 and water
112

 resources.  Conflicts arose under these statutes when private 
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industry was unable or unwilling to meet the environmental quality standards required by these 

laws,
113

 and where public interest groups believed that such standards were not being properly 

enforced.
114

  

 State common law also enabled courts to protect human health when uses constituted an 

unreasonable interference with the well-being of humans adversely affected by the use.  Often 

this interference was in the form of an environmental harm to adjacent human dwellings or 

residences.  Relief was sought for such harm to indirect use value (the value of an environment 

that is not contaminated) under theories of nuisance,
 115

 negligence,
116

 and trespass.
117

  

 B. Resource Nonuse to Preserve Natural Places and Objects 

 Some second generation laws served to preserve from use pristine places, endangered 

species, wild rivers, and other natural objects.  Second generation statutes preserved places, such 

as national forests,
118

 landscapes,
119

 wilderness study areas,
120

 wild lands,
121

 wild rivers,
122

 and 
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wetlands.
123

  These laws also preserved natural objects, such as bald eagles,
124

 migratory 

birds,
125

 marine mammals,
126

 and endangered species.
127

  The premise behind second generation 

laws preserving these places and objects was that people value certain nonused natural resources 

simply because they are natural, which can only occur when they are not used, destroyed, 

degraded, or altered by humans.  If these natural objects are used, this nonuse natural value is 

lost and technological advances can never provide substitutes for them.
128

 

 Some laws combined an interest in furthering both the health and preservationist benefits 

that followed from not actively using natural resources.  At the federal level, the National 

Environmental Policy Act (NEPA),
129

 required federal agencies to consider, before they acted, 

whether proposed federal actions might trigger human health concerns, or impair preservation 

values.
130

  At the state level, some statutes prohibit or limit certain resource use activities if the 

proposed use will either adversely affect human health or threaten natural objects.  For example, 

Colorado empowered the State Oil and Gas Conservation Commission to promulgate rules for 
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oil and gas drilling in order to protect (1) public health, and (2) ―the environment and wildlife 

resources.‖
131

 

 These preservationist laws reflect twin assumptions about people‘s desires.  First, we 

want some places preserved from excessive economic use (i.e., use that extracts resources from 

natural settings since they are commodities, like minerals) because people would prefer to play 

there.  Some places that are preserved in a nonused state are attractive to many individuals 

primarily because these locations may then be available for recreational purposes.
132

  Second, 

many people place value on certain natural objects, like wild lands, archaeological sites, and 

species, because of their mere existence.
133

  These individuals want to preserve this ―existence‖ 

or ―option‖ or ―nonuse‖ value of natural objects not because they want to experience them, or 

because they want to use or consume them, but because they want them to exist in a state 

unaffected by humans.
134

 

 Federal, state, and even constitutional law contain elements implementing or 

administering a system of nonuse for the sake of natural object preservation.  Examples of such 

federal laws include the Wilderness Act, implementing a system promoting the preservation of 
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the wilderness resource.
135

  State law has followed suit with its own regulations, often 

supplementing or strengthening standards developed by the federal regulations.
136

  Constitutional 

law promotes nonuse values by upholding police power exercises that restrict property use to the 

point that little use value remains, but where recreation or existence value is preserved.
137

 

   1. Federal Preservation Laws  

 Federal law reflected a growing concern for the preservation of unique places and natural 

objects.
138

  The preservation of pristine places through this legislation serves dual purposes.  

First, these laws advance the anthropocentric purpose of safeguarding these lands from extractive 

and development use, for present and future low impact, non-consumptive recreational use, such 

as hiking, fishing and camping.
139

  Second, since certain wild lands and landscapes have value in 

and of themselves, these laws preserve unique natural lands and features for the purpose of 

promoting their continued existence, irrespective of whether humans actually ever visit these 

places.
140

  For example, the National Landscape Conservation System was explicitly created to 
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protect and restore nationally significant landscapes.
141

 

 Also evident in these federal laws is a concern for the preservation of natural objects, 

such as wildlife and archaeological resources, and even scenic vistas.
142

  For instance, the Fish 

and Wildlife Conservation Act of 1980 promotes the protection of non-game fish and wildlife 

through the implementation of conservation plans.
143

  The Archaeological Resource Protection 

Act protects archaeological sites through strict law enforcement regulation, and record-keeping 

requirements, all for the sake of preserving such sites and their contents.
144

  The Wild and Scenic 
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Rivers Act blocks resource use proposals that might either interfere with the scenic qualities of 

certain rivers, or have a negative visual impact for viewers of these rivers.
145

  These laws favor 

nonuse of certain natural objects, where their intrinsic existence value outweighs the benefits of a 

use that threatens their natural, non-used, condition.   

 When conflicts arose from this preservation legislation, they too were resolved by the 

court system.  For instance, judicial disputes between resource use and nonuse interests occurred 

when the federal government chose to withdraw lands from resource extractive uses for 

conservation preservation purposes,
146

 or attempted to limit recreational use in such areas.
147

  

There also were judicial conflicts when citizen groups regarded decisions or standards developed 

by the agency responsible for administering the legislation inconsistent with or inadequate to 

meet the legislation‘s nonuse objectives.
148

  Such citizen groups were granted standing to sue 
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these agencies if the primary injury experienced by their members was harm to aesthetic or 

recreational interests.
149

 

  2. State Preservation Laws 

 State laws also reflected a growing concern for the preservation of unique places and land 

features of the state that were not otherwise protected under federal laws.  A major focus of these 

laws was on the preservation of places, either for their intrinsic value,
150

 or for the non-

consumptive recreational uses the place provided.
151

  These laws also functioned to protect and 

preserve nonuse values associated with the state‘s wildlife resource.
152

 

 State courts were one forum for nonuse interests to raise the protections afforded by this 

state legislation when resource use activities seemed threatening.
153

  Often these courts provided 
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protection to recreational values, explicitly reasoning that such values were preferred when 

natural resources like forests were not used for extractive use purposes (like timber harvesting or 

wood milling), and instead were left alone so humans could play there.
154

  Conflicts between use 

and nonuse interests sometimes may not reach the courtroom; instead they are resolved by local 

lawmakers.  For example, county commissioners turned down a proposal to build a disposal 

facility for oil and gas drilling waste near the Canyons of the Ancients National Monument, 

containing the country‘s greatest concentration of archaeological sites.
155

  The community had to 

choose between furthering use values - local industry interests and economic development – and 

preserving unique nonuse features of their historic environment, or risk having the court system 

decide for them. 

 Local governments have enacted zoning regulations that promote nonuse values by 

restricting land uses, by requiring exactions as a condition of development, and by encouraging 

the use of conservation easements.  Low-density zoning regulations prohibit intensive 

development while ensuring the preservation of natural landscapes.
156

  Cities, counties and 

municipalities may also adopt land use ordinances and zoning regulations that require nonuse 

exactions from potential land users,
157

 or that devote lands to an exclusive purpose that prohibits 
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use development while mandating nonuse, such as for land preservation or open space 

purposes.
158

  State law may authorize conservation easements, which enable persons or entities 

to donate lands to government entities or charitable organizations on the condition that the lands 

stay in their nonused natural state.
 159

  Such easements ensure the preservation of nonuse values 

for these lands not only in the present, but into perpetuity.
160

  Federal, state and local 

governments may provide further inducement for conservation easements in the form of tax 

incentives.
 161

  

3. Constitutional Law 

 A growing trend in state constitutional law is to expressly provide each citizen a right to a 

clean and healthful environment, necessarily implying that humans have a constitutional right to 

resource nonuse when conservation and preservation promotes human health and welfare.
162

  

Federal and state constitutional law further promote nonuse preservation and conservation values 

by upholding, as against constitutional takings claims, regulations that severely restrict or limit 

certain resource uses.
163

  State courts have also recognized that significant value still remains in 
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land in an undeveloped state, thereby sanctioning state regulation that may completely ban most 

land use, especially extractive uses, if the ban supports nonuse values.
164

 

 C.  Economic Efficiency as the Goal 

 Another hallmark of second generation laws was the desire to achieve environmental 

goals in ways that were more economically efficient.
165

  Regulatory reforms were adopted that 

were thought to lower costs, especially the costs incurred by regulated firms seeking to comply 

with pollution reduction and resource conservation targets.  These reforms included (1) market-

based mechanisms as methods for achieving regulatory environmental standards, (2) greater 

reliance on cost-benefit analysis (CBA) to choose environmental goals, and (3) taxation of 

pollution as an efficient environmental protection instrument.
166

  Such approaches were seen as 

being less costly than traditional command-and-control rules.  They were thought also to be 

inherently efficient, especially when contrasted with the essentially inefficient alternative system 

of statute + accompanying standard + requirement that firms comply with standard. 

 Second generation pollution control regulations were imposed as a means of addressing 

the harmful effects of using ―commons resources‖ such as air, water, and underground as waste 

sinks.  These initial regulatory approaches were usually technology-based command-and-control 

rules.
167

  Economists argued instead that a better system (because it was more efficient) would be 
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one that allocated limited but transferable private property rights in pollution emissions.  The 

transferability of pollution rights was seen as ensuring that the required reduction in waste 

discharge would be achieved at the smallest possible aggregate compliance and abatement 

cost.
168

  Transferability helps ensure lower costs by creating markets that efficiently allocate 

these costs of pollution control among regulated firms.  When pollution exchanges occur, 

regulated firms with the lowest costs of control would theoretically wind up taking on the largest 

emissions reduction burden.  

 A prominent example of such a trading system is Title IV of the 1990 Clean Air Act 

Amendment, which sought to reduce SO₂ emissions, since SO₂ contributed to acid rain.
169

  The 

goal of Title IV was to minimize total costs of achieving the legislatively-ordered reductions in 

SO₂ emissions, in part by developing a well-functioning emissions market made up of coal-

burning power plants issued tradable emissions allowances.  Several states are also 

contemplating the creation of a similar ―cap-and-trade‖ market in greenhouse gases.
170

 

Although this model has efficiency advantages, it also comes with several endemic 

problems.  Any emissions trading program requires government officials to set limits on the total 

amount of pollution permitted.  If these officials are too timid to set stringent emission limits, 

then firms need not develop the basic technological changes in operation that will then be 

necessary to meet such limits.  Moreover, for a robust emissions market to develop, the owner of 

the tradable pollution allowance would need to feel secure in the property right inherent in the 
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allowance.
171

  Also, a national market cap in overall emissions may overlook the distributional 

consequences of one geographic sector with lowered emissions being invaded by the emissions 

of a sector that failed to reduce its pollution. 

 If market-based mechanisms were deemed preferable to command-and control as 

methods of achieving environmental goals, CBA was perceived as a more systematic and 

efficient way to choose these goals.  Under the Regulatory Right-to-Know Act of 2001,
172

 the 

Office of Management and Budget must prepare an annual report estimating the total costs and 

benefits of mayor federal rules imposed by specified federal departments and agencies.  Several 

federal natural resources agencies engaged in a weighing of costs and benefits of alternative 

policies as a standard statutorily-required decision-making mode.
173

  However, CBA, which was 

originally sold as a way to rationalize environmental law, too often simply provided cover that 

permitted regulated firms and those in power who protected them to thwart effective pollution 

control.
174

  The natural resource commons, such as the atmosphere and waters, continued to be 

used as a pollution sink. 
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 Similarly, although economists have traditionally supported pollution taxes as an efficient 

instrument for achieving protection of the nonuse component of air, water, and underground 

resources,
175

 the reality is that reliance on such ―economic‖ instruments as taxes are not 

necessarily more efficient than command-and-control regulations.
176

  Moreover, a tax system 

would provide a continuous incentive to reduce pollution, but only for a limited class of 

innovative technologies – those with marginal costs less than the marginal tax rate.  Taxes would 

not be an incentive for firms to develop advanced technologies that would entail significant start-

up investments whose marginal costs exceeded the marginal tax rates.
177

   

 D.  Legal Protection of Ecosystem Services 

 A final class of second generation laws force resource users and policy decision makers 

to account for the benefits of the ―ecosystem services‖ that unused natural resources provide 

humans when they are not directly used or altered by humans.  These services, which maintain 

air and water quality, suppress floods, enhance habitat, and supply renewable commodity goods, 

include wetlands, watersheds, riparian habitat, estuaries, floodplains, undisturbed forested lands, 

and natural grasslands.
178

  But resource developers continually threaten, or damage, the nonuse 

components of ecosystems, thereby depriving humans of the benefits provided by the ecosystem 

functions.
179

  Since ―free‖ ecosystem services are neither explicitly valued by, nor integrated 
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into, market economies,
180

 some have argued that legal and regulatory frameworks should be 

modified so that resource use decisions no longer ignore the tremendous nonuse value of natural 

systems.
181

 

 The rationale for ecosystem preservation in an unused, natural condition is not based on 

traditional justifications for resource nonuse – human health, non-consumptive recreation, or 

anthropocentric existence value.  Rather, the case for ecosystem services is built on human-

centric economic values.  The argument is that undeveloped, unused, and unspoiled nature 

provides measurable long-term economic benefits to humans; these benefits are thought to offset 

the short-term disadvantages of forgoing development.  The economic basis for laws requiring 

ecosystem protection is that wild and natural ecosystems supply (for free) services to humans 

that provide directly for our needs.  Since ecosystem services are not fully ―captured‖ in 

commercial markets or adequately quantified in terms comparable with economic services and 

manufactured capital, they play little role in policy decisions.
182

  Polices therefore should be 

adopted that require humans to leave nature alone.  Indeed, if nature undisturbed is worth more 

economically than nature domesticated, then laws protecting the nonuse component of nature 

will help ensure that natural resources can continue to benefit us.
183
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 Existing regulatory regimes provide a mixed array of ecosystem protections.
184

  

Ecosystems important for the services they provide humans may be preserved by (1) the National 

Environmental Policy Act (NEPA),
185

 which requires that federal actions that impact sensitive 

ecosystems be adequately identified;
186

 (2) The Endangered Species Act (ESA), 
187

 which 

imposes a duty on federal agencies to ―insure that any [agency action] is not likely to…result in 

the destruction or adverse modification of habitat…,‖
188

 (3) the Federal Lands Policy 

Management Act (FLPMA),
189

 which requires that certain federal lands potentially suitable as 

wilderness be managed ―so as not to impair‖ their wilderness qualities;
190

 and (4) the National 

Forest Management Act (NFMA),
191

 that calls for a management plan for each National forest 

which may, given the appropriate circumstances, prevent surface disturbances that could harm 

ecosystems.
192

  These federal laws do not explicitly target actions that might adversely affect 

ecosystems, and their focus is usually federal public lands, not state or private holdings.
193

  Nor 

do they mandate that resource use decisions consider the value to humans if nonuse was 

preferred, so that otherwise free ecosystem services remain undisturbed. 
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 Legal protection of ecosystem services seems most pronounced in the case of federal 

wetlands regulations.  The statutory protection for wetlands provided by section 404 of the Clean 

Water Act
194

 and accompanying Army Corps of Engineers Wetlands Regulations
195

 require the 

Corps to determine the nature and effect that any proposed discharge will have on the function of 

the wetlands‘ ―aquatic ecosystem….‖
196

  Reviewing courts have concluded that these rules 

obligate the Corps to make a best professional judgment about ―all ecological functions‖ that 

might be impacted by the granting of a Section 404 permit.
197

 Federal regulations acknowledge 

the potential ecosystem service that wetlands perform in reducing greenhouse gases and 

alleviating water pollution.
198

  Academic commentators have also urged that the common law 

should be enlisted to recognize human interferences with wetlands ecosystem systems as the 

kind of harms for which nuisance law should provide a remedy.
199

 

 This second generation regulatory framework for managing ecosystem services for its 

nonuse is grounded in the economic benefits that accrue to humans by maintaining certain 

environmental systems in a natural condition.
200

  The legal response supporting ecosystem values 
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is human-centric, where the preservation values are not for eco-centric or nature-based reasons, 

but for very human instrumental and economic ones.  Those advocating legal recognition of 

ecosystem services are consistent in their assertion that ecological resources producing such 

service values, such as forests, riparian habitat and wetlands, ―are economically valuable to 

humans.‖
201

  Laws designed to protect ecosystem services are linked directly primarily to human 

well-being, to ensure that humans would be provided with essential services from nature.
202

 

 Any future laws giving special recognition to ecosystem services and natural capital 

would likely also have an anthropocentric focus.  Emphasis would not be on ecological benefits 

resulting to nature when natural resources are preserved, but to human economic welfare.
203

  

Second generation laws protecting ecosystem services for human-centric reasons, both present 

and contemplated, de-emphasize the purely eco-centric functions supplied by natural resources 

left alone by humans.  As such, they inevitably encounter many of the criticisms that have been 

made of a policy based on the economic value of wild ecosystems. 

 First, while nature‘s services certainly provide benefits to humans, nature also imposes 

costs and damage to humanity.  Such disservices, such as landscape-destroying storms, human-

killing viruses, excessive hear or cold, drought, floods and pests, should be subtracted from the 

positive value associated with nature.
204

  Second, after one so reduces the economic value of an 

ecosystem service, one should then not simply measure the net contribution of the service to 
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human welfare or well-being, because the true worth of a good is not just its value to humanity.  

Economic value is really a measure of the scarcity of a good (or ecosystem service) relative to 

demand.  However, since nature provides ecosystem services and natural capital for free. These 

attributes of nature are not scarce relative to effective demand.  As a result, the true economic 

services would be, relative to demand, negligible.
205

 

 Third, and finally, although attempts have been made to calculate an economic valuation 

of ecosystems,
206

 these values are problematic.  Both the United States Supreme Court and the 

United States Environmental Protection Agency have found it impossible, or ―indeterminate,‖ to 

place a value on the ―non-use [ecosystem] benefits‖ associated with protecting fish and aquatic 

systems from cooling water-intake structures in power plants.
207

  Commentators have also 

criticized those estimating the economic value of ecosystems services for confusing the ―value in 

use‖ for such services with their ―value in exchange.‖  While ecosystem services contribute to 

the former value, which measures overall enhancement of human well-being and contentment, 

these services have ambiguous connection to the latter, which measure true economic growth 

(i.e., the total market value of a goods and services produced and consumed).
208

 

 An inability to overcome these criticisms may be one reason why there has been a 

―systematic failure of the legal framework of natural resource decision making to account for 
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ecosystem benefits.‖
209

  One should therefore consider other categories of Second Generation 

laws that are not yet in place, but which have been proposed as yet another example of 

anthropocentric regulatory and legal reforms that seek to protect resource nonuse values. 

IV. Proposed Second Generation Laws:  Protecting Human Nonuse Interests 

by Acknowledging the Public Interests in Natural Resources 

Second generation laws – anti-pollution mandates, preservation regimes, market-based 

approaches, and those protecting ecosystem services – all had two common themes.  First, they 

presumed, consistent with standard welfare economics, that their success or failure should be 

judged exclusively in terms of their effects on the well-being of humans.
210

   Second, as the 

world moved into the 21
st
 century. second generation laws proved incapable of halting, or even 

slowing, our over-powering desire to exploit natural resources, regardless of consequences.
211

 

In fact, even when the planetary consequences of use and over-use of resources became 

visible and alarming, too often the institutional reaction was either denial,
212

  or paralysis. 
213

 

Commentators and environmental advocates have stepped into this legal hiatus, and have 

proposed consideration of two types of legal responses that take a different approach than 

existing laws.  One advocates that natural resource nonuse can be brought about by a ―human 

rights‖ perspective. The other believes that traditional legal norms should reflect public 

ecological values.  Although both are still based on second generation anthropocentric measures, 
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they at least represent another pragmatic try at limiting the human penchant for using and 

abusing the planet‘s remaining supply of natural resources. 

A. Legal Recognition of Environmental Human Rights 

If one views resource nonuse from a ―human rights‖ perspective, then the harm caused to 

individuals and communities by resource exploitation and over-use, as well as degradation of 

resource nonuse values, become threats to an inchoate right held by all humans.  This is a right to 

a healthy environment, which is a recasting of human rights guarantees, where this one seeks to 

ensure that the natural environment does not deteriorate to the point where the human right to 

life, the right to health, or other human rights, are seriously impaired. 
214

  Although such a right 

to a clean and healthful environment may be present within existing human rights, it is 

increasingly argued that what needs to be adopted is a new set of human rights relating directly 

to environmental goods. 
215

 

A human right to a healthy environment is an emerging international right. 
216

  It can 

sometimes be inferred from explicitly stated international human rights, because the goal of 

environmental quality and protection from pollution is to enhance the quality and dignity of 

human life. 
217

  Such a right might permit individuals or groups to file legal actions to protect the 
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environment or fight against pollution. 
218

  The right also typically carries with it the 

―responsibility to protect and improve the environment for present and future generations.‖
219

 

Environmental human rights of one kind or another have been adopted in the National 

Constitution of more than 100 countries, or well as in the constitutions of several states in the 

United States.
220

  These strongly anthropocentric environmental rights can be found in the 

constitutions of Columbia ( ―every individual has the right to enjoy a healthy environment‖)
221

 

and Chile (―the right to live in an environment free from contamination‖).
222

  The Indian 

Supreme Court has found a right to a healthy environment by interweaving constitutional 

directives on environmental policy with the right to life. 
223

  The Philippine Constitution imposes 

on the ―State‖ an affirmative duty to ―protect and advance the right of the people to a balanced 

and healthful ecology in accord with the rhythm and harmony of nature. 
224

   

Despite its growing popularity, human rights approach to a clean and healthful 

environment has been criticized on several grounds.  First and foremost, such a ―right‖ held by 

humans is deficient because it generally does not address threats to non-human species, and 
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natural resources in general.  This anthropocentrism inherent in a human rights model to 

environmental protection necessarily focuses on an environment that is safe only for humans, but 

not one that is ecologically-balanced and sustainable in the long run. 
225

  Second, such a human 

right is not capable of determining priorities, among competing societal goals. 
226

  Third, 

implementation of a universal human right could bring about incursions into natural sovereignty, 

requiring human rights bodies to impose their will on the other nations, a dubious prospect.  This 

reality is why most environmental rights for humans found in constitutions are typically only 

statements of broad aspirations, but not yet enforceable laws. 
227

  Finally, an environmental 

human right would seek to ensure that nature never deteriorates to the point where a human right 

to life, to health, and to nonuse ecological benefits, would be seriously impaired.  Legal 

acknowledgement of such an enforceable human right to resource nonuse benefits would have a 

corresponding depressing effort on the right of firms and individuals to use resources.  If 

resource nonuse were to be recognized as not just an economic benefit, but also a legal or 

constitutional right, use interests could find themselves overpowered by those wishing to prevent 

resource development. 
228
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B. Legitimizing the Public’s Interest in Moderating 

Private Resource Use and Development 

The pervasiveness of first generations laws - those that create private use interests in 

natural resources -
229

 has led to a call to create or expand a countervailing legal doctrine that 

would permit individuals valuing resource nonuse to curb use and development rights. Three pre-

existing legal principals hold some promise to serve this role as a nonuse advocate—the public 

trust doctrine, the ―common good‖ conception of private property, and the ―public interest‖ 

inquiry that courts consider when they are asked to issue injunctions halting resource use 

activities.  Each holds the potential to raise the legal stature of the general public‘s needs 

regarding resource nonuse to the point where use decisions might be halted, even use decisions 

backed by first generation laws.  

Public Trust Doctrine—Although the original public trust doctrine focused primarily on 

navigable waters of a state, and the lands underlying those waters, 
230

 commentators and some 

courts have argued that the doctrine should be expanded to include as ―trust resources‖ many 

property interests in natural resources beyond water. 
231

  The effect of a resource deemed to be a 

trust resource varies by jurisdiction, ranging from limiting the private right by the public‘s jus 

publicum rights,
232

 to transforming a fee simple absolute into a defeasible fee, to ensuring that 

the owner's property was used for truly public purposes,
233

 to imposing a public easement on 
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private property.
234

  Whatever the effect though, the public trust doctrine holds the potential to 

alter resource development and use, based on an acknowledgement of the public‘s overriding 

interest in various nonuse qualities of natural resources.
235

 

Public Obligations of Private Owners – A parallel school of thought has suggested that 

the entire concept of private property in land and resources should be reexamined, so that instead 

of focusing on the private use rights accompanying ownership, the private owner should also 

have public obligations associated with the right.
236

 In other words, ownership of a natural 

resource might entail public responsibilities, tempering and even checking private use desires if 

the resource‘s nonuse potential would otherwise be jeopardized.
237

  This radical rethinking of the 

concept of private property would imprint on resources subject to private ownership an 

obligation sometimes to not use and exploit land and natural resources, in order to benefit the 

anthropomorphic interests of the larger human community. 

The Public Interest and Injunctive Relief – When environmental advocates seek to enjoin 

government actions that might adversely affect the survival and health of natural resources, the 

courts must engage in an exercise involving a balancing of competing public interests   One such 

interest is often the benefit enjoyed by the public when the resource is used in someone (e.g., 
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employment, job creation, and an invigorated local economy).
238

  A countervailing interest is the 

public‘s employment when nature is not used, when it is preserved and protected from use 

activities that might injure the resource.
239

  Increasingly, courts are taking seriously, and could 

take even more seriously, the public‘s interest in the nonuse component of resources in the 

context of deciding whether injunctive relief should be granted.
240

 

V. Conclusion 

The first generation of resource laws emphasized use, so that humans could enjoy the 

benefits of developing the use potential of the earth‘s natural resources. The second generation, 

both adopted and contemplated, focused more on nonuse.  But the assumption behind all the 

second generation laws was the same—humans would benefit if resources were not directly used 

by humans. Neither first nor second generation laws seem to have protected the earth‘s 

resources, which continue to be polluted, depleted, and adversely altered.
241

 This persistent 

failure to preserve resource nonuse values suggests that an entirely new approach may be 

necessary.  Perhaps a third generation of resource laws is now in order, one where the benefits 

are not purely anthropocentric, but instead are eco-centric, and where the rights are not held by 

humans, but by nature.
242
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